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PART III. 

MARITIME CONTRACTS. 


CHAPTER I. 

ON CHARTEtt-PAllTlES. 

In the progressive improvement of commercej and the 
division of labour which necessarily follow'ed upon it, the 
functions of the merchant were gradually separated from 
those of the navigator; and it appears that general trade 
was, accordingly, very early divided into the tw'O main 
branches under which we at present see it; that of the 
merchant who exports and imports goods, and of the ship¬ 
owner who conveys them for him. Under these circum¬ 
stances, therefore, the general relation of the ship-owner 
to the merchant is that of being the carrier of his goods 
for hire. From the importance of this employment, and 
the value and magnitude of the cargoes carried, this con¬ 
tract of hiring is always made by a special writing; that 
VOL. 11, B 


Of the nature 
of a cluirter- 
p:irty of af- 
ircightmcut. 
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is, by deed, or at least by a writing unsealed. This deed, 
writing, has from very early times been designated by 
nafne of a charter-party, a popular ci/rruption of the 
Latin term chavta parlita^ the ancient nmne of this con- 
' tract in the early writers on the Law Merchant, (a) It 
appears to have boon so called from the^ custom, in those 
times, of first writing the contract upon a large skin bf 
parchment, which was then divided into two parts by being 
cut in an indented line from fo)) to bottom, of which each 
of the conti'acting parties took one ; as this indented line 
necessarily passes through some word, or figure, common 
to both parts, the exact tallying of the two parts upon re¬ 
lation and comparison was conclusive ev idence of their ori¬ 
ginal agreement and correspoiuhuice. The subject of the 
present chapter is the nature and tbrni of this contract, 
its stipulations and parties. 


A charter-party is, llu'refore, a contract for the letting 
to freight the whole or part <tf a se.ip, for one or 
more voyage or A'oyages. Such contract is universally in 
writing; but it is immaterial wdudlier it bo by deed, or 
writing under hand o!j!y. (A) The parties to a charter- 


(«) Where persons, nucoiuiccletl, 
load goods on board a ship, she is 
called, in popular language, a 
neral ship; but when she is ex¬ 
pressly lei to hire to one or nn»re, 
or to a company, such ship is culled 
a chartered ship. 

(i») A uieinorandum of acliarlcr- 
party, or, in other words, heads of 
agreement for the forniaiiori of 
one, are a* common between mer¬ 
chants as charter-parties ttiem- 
sclvcs. la the former case, the 
agreement is not so specific or par¬ 
ticular as a charter-party, nor is 
it under seal. It'"is, however, 
vqaally binding as if mnore formal 


and solemn inslrumcnt had he<Mi 
oxcruted; and is fivqucnily the 
only wriUon contract helwi-fHi the 
sk;p-ov ficr and nu rchanl. It is not 
material, tljereforc, whether the 
inslnnnen! purport to]»e a charter- 
party, ora memorandum, oragree- 
nv‘nt, for the hire of a ship. It 
will, perhaps, he unnecessary to 
observe, that these contracts, lik<* 
ail others, require no formula of 
words, but vary according to the 
circumstances of the case and the 
intention of the parties. The great 
chartered companies, and the pub¬ 
lic boards, have^ mostly forms of 
their own; and mcrdxairti arc con- 
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party nvriv be eitlicr the principals themMilveSj or their Of partus 

' \ . 1 •*! n I • 1* ' toa^iart«r- 

agents ; that is, may be either the ship-owners and me):- parlyT 

chant, or the master and factor. If the charter-party be 
made at the place of the owner’s residence, the former 
mode is the more usual. If the vessel be hired in a foreign 
port, the charter-party is usually made by the master for 
•the owners. Tn the latter case, as no one can bind ano¬ 
ther by deed, unless jweviously authorised so to do by 
another deed to himself, tlie deed of the master, unless 
accompanied by a previous deed from tlic owners to such 
master, cannot hind the owners ; or, at least, does not give 
the freighters a direct action against them grounded upon 
the instrument itself. 


This point, indeed, came immediately before the Court 
of King’s Beiichj in Horsley %\ Hush and another, (c) 
which was an action of covenant on a charter-party, to 
which the defendant pleaded the general issue. It ap¬ 
peared, in evidence, tliat the deed w'as executed by G. 
Dwyer, by order and for account of Alessrs. Rush and 
Tolson, but that Dwyer had only a verbal authority from 
the defendants to execute the charter-party.—Loi'd Kenyon 
held that the action could not be maintained, for that a 
deed could not be executed by an agent so as to bind the 
principals, unless he were authorized by deed under seal; 
and that, though one partner miglit bind another by written 
instruments, he could not do so by deed, without a special 
power under seal for that purpose. 

If a charter-j^arty, therefore, be executed by a master 
for his owners, the merchant so hiring tJm vessel would 
act only with due caution in requiring the master to pro¬ 
duce the power of lUtoriiey to himself, by wliich his owners 
have authorized him to enter into such a deed of charter- 


stantlj in the habit of varyiog their cularexigcncici* of each adventure, 
chartcr-partic^accordiiigtothena- (c) Cited iu Harrisonr. Jackson, 
ture of their trade, end the parti- 7 T. R. t07. 

B 2 
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nfthe parlies party in thoir name. If the master siffii a deed^ witliont 

previous authority from his owners, the deed of the 
master is his obligation only, and the merchant has no 
action against the owners. But the master, without any 
special authority, may make a contract of atlVeightment, 
in writing, not under seal, or verbally, to bind his owners; 
and they may be sued, as owners, for any breach of such * 
contract, or omission of general duty. 

It is another rule resulting from the nature of a charter- 
party as a deed, that in any action to recover upon the 
covenants therein contained, the declanilion must be spe¬ 
cially framed on thechartor-jjurty itself. Thus in Hunter 
v> Prinsep, and others, ((/) it was decided, by Lord Ellert- 
borough, that the plaintitf could not recover against (he 
ship-owners upon special counts, iVamed upon the bills 
of lading signed by the master, because the dedendanis, 
having e.xpressly contracted w itii the plaintilf under seal, 
could not be charged in n'spect of the same subj(u’l matter 
by a contract not under seal, signed by their master only, 
and not by themselves. z\iul in any action at law upon 
a charter-party, w hether by deed or by writing not under 
seal, such action must be brought in the name of the party 
to the coiitract, and not in tlie name of any one to whom 
he may have assigned his interest. 

Thus, in Spildt r. Bowle^, (c) wlierc a charter-parfv 
was under .seal, it was decided by (be Court of King's 
Bench that the vendor, and not tluMeiidee, must sue for 
the freight. And the decision was tlie same in Morr^on 
V, Parsons,(/*) where the charter-party was not uiuier 
seal. The same decision was repealed in principle in 
Moores v. Hopper, (g) whence it may now be regarded 
as an established point, that an action on a charter-party, 


(d) 10 East. 378. and sec Atty 
V. Parish, 1 B. and P. New Rep. 
104. 


(e) 10 East. 279. 

(/) 2 Taunt. 407., 

2 New. Rep. 411. 
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whether by deed, or by writing under liuiid onfy, must be 
brought in the name of the parties to such contract. • 


5 


A distinction, however, must be taken between a deed A distmrUon 
• between a 

which is expressed to be made between certain parties 911 ^eedinier 

the one side, and certain other parties on the other side, 

* . uecd poll. 

^ and a deed which is not so expressed, but begins, To 

all to whom these presents shall come,” which is, in fact, 
the peculiar form of a deed poll. In a deed inter partes^ 
no grant, or covenant, can be made w ith any other person 
tlian such as may be party to the deed; but in a deed poll, 
a grant, or covenant, may be made to any person, though not 
parties to the deed. In the deed inter partes^ though a per¬ 
son not enumerated as one of the parties should be one of 
the covenantees, or obligees, and in that character should 
sign, seal, and deliver the deed; yet he is not competent 
to give a release, nor will his release bar the action of any 
one w ho is a party. Therefore, in an action brought by 
one Scudamore and others Vandenstone, (A) upon a 
charter-party by indenture, expressed to he made between 
the ]>laintiirand others, owners of a certain ship, whereof 
one Robert Pitman was master, on the one part, and the 
defendant on tin'-other part, wliercby the plaintiff' cove¬ 
nanted with the defendant and Pitman, and the defendant 
covenanted with the plaintiR’ and Pitman, binding himself 
to them in a penalty for the performance of the covenants, 
and concluding, In wilness w hereof the parties to these 
presents have put their seals, Pitman having exe¬ 

cuted the indenture, the defendant pleaded in bar a release 
by him, but on demurrer the above distinction was taken 
and agret.'d upon ; and it w'as afljudged that this release of 
Pitman did not bar the plaintifl*, because Pitman w^as no 
party to the indentures. Rut if the indenture express 
that the master of the ship lets it to the merchant, with the 
consent of the ow ner, and then goes on to state that the mer¬ 
chant has entered into certain covenants, therein expressed 
with the owner; in this case the owmer may bring the 


(/f) 2 Inst. 67:5. 2 Uol, Ain. ‘22. F. 1 . S. 1\ 



6 ^ .Maritime Contracts. [I’AitT iii. 

• action on the covenants; tlioirgli, unleus such owner havO 
scaled the deed, he cannot be himself sued upon it; the 
dis^nction hcini^, that he is a party to the covenants of 
the deed, tlioiigh not to the obligation ; others have bound 
th|nnselves by rAcf/ to him, and may b(? sued as bound by 
deed, but he luis not so bcmiid huuself, nor can he be so 
sued by them. (/) ' 

OPthe usual A charter pari\, in its most usual form, begins by spe- 

chaiter-parly. tiifying the parties between whom it is made, their cha¬ 
racter as master or owner of the ship, and the name, 
burthen, or totuuige, rogi^tin' inensurement, of the vessel, 
and its situation at the time it is chartered. It then pro¬ 
ceeds to let the verscl, or part of it, to the merchant, for 
the VO) age or voyages, and to specify the freight either 
in a gross sum for the whole voyage, or a j)ariicular sum 
for every month or week of the ship’s employment, or at 
so much per ton, cask, or bale of goods. The deed then 
stipulates, on tlu^ part of the on nor, or master, that the 
ship shall be sea-wor(hy, and in a condition to carry the 
goods; and sluiil be provided with all necessaries fur the 
intended voyage, Imth on departure and in the course of 
it : that the vessel sliull bo ready by an appoiiitcd day to 
receive the cargo, and shall wait a certain numhor of days 
to take it in; that, after having received her lading, she 
Khali sail upon the destined voyage witli tin* lirst iairwind, 
and shall fhdlver the goods ^certain jierils and accidents ex¬ 
cepted) at the destined port, to the freigliter or his assigns, 
in as good condition as tliey were received on board. On the 
part of the freighter he contracts to furnish a cargo, and to 
load and unload the gor>ds within a reasonable time. The 
times stipulated for that purpose, commonly called lay or 
running days, ai e explicitly expressed, as well as the times 
appointed for the payment of the freight, and tlie mannerof 
Buch paynicjit, and the rate of demurraged/m, in case 
of the vessel’s detention beyond licr lay or running days. 
The deed then generally concludes with a penal clause, 

(i) Cooker r. Childs, 2 Lev. 74. and Lawes on Oiartcr-puitics, H. 
and Gilb> v, Copley, 3 Lev. 138. 
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binding the master or owner^ and the ship tackle and fur¬ 
niture, and sometimes the freight, and the merchant and 
his goods, in a certain sum, to the performance of the 
several covenants in the charter-party. 

But although these are the usual stipulations in a chat- 
^ ter-party, these is nothing to preclude the owner on 
the one side, or the merchant on the other, from adding 
other special conditions, which, as before observed, is 
usual in ships taken up by coiiimiKnioiicrs for the public 
service, or by the directors of trading companies. Tn all 
such cases the master or owner is necessarily bound by 
his special stipulations. (X) 

The first effect of tlic charter-party is, that as it binds 
the ship to (he freighter, so it likewise binds the cargo to 
the ship, and gives the owners a lien on it for their hire in 
the first instance. I’liis lien of the ship-owner on the cargo, 
of which Avc shall have occasion to speak more at large in 
the chapter u[)on freight, is founded on the same principle as 
the lien in the ordinary case of carriers; and would subsist 
by construction of law', although not expressed in terms, 
as is usual in the chartcM -party, But the Courts enter- Legal effect 
tain great jealousy <»f (he extent to which the power of 
holding in lien may be pushed ; and upon this principle charter-party, 
will not allow it to he eKcrcised in any case, where the 
amount of the claim is not (uflier fixed in itself, or may not 
be unquestionably ascertained by computation. Thus a 
lien cannot be sustained for any breach of covenant, of 
which the damages arc unsettled, and which, therefore, 
can only be duly rated either by a jury or by an arbitrator. 

And in Phillips 7?. Rodie, (/) the Court of King’s Bench 
would not admit a lien lor demurrage, the charter-party 
not containing a clause to that elfect. 

The law of England, indeed, in all cases regards tho 

(k) See Beatson t*. Shank, S East. (/) 1 Abbot. 191. and Birley w* 

S9S. Gladstone, 3 M. and 5. 205. 
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Tbe indorsee* 
or assignd.*, of 
a bill of lad¬ 
ing, is iKound 
b}' its terms; 
and Uie 
master may 
retain the 
cargo, by way 
of //cn, or sue 
them for ' 
freight if they 
accept the 
consiguuieut. 


lien as an equitable right in the circumstances in which it 
allows it to be exercised ; but as it is necessarily in itself a 
power of vindicating his own cause in the party exercising 
it^the courts strictly confine it to cases of a fixed and ascer¬ 
tained amount of damage. The case in which lien is 
chiefly exercised is, to enforce the payment of freight, 
where the merchant, who originally freighted the vessel, ^ 
or the consignee, has become insolvent, and the assignees 
dispute the amount or conditions; or where the cargo has 
been transferred by the effect of law, or some subsequent 
contract, and the obligation of paying the freight has been 
transferred with it. But even in these cases the amount 
for which the ship-owner may hold in lien is limited by 
circumstances. 


The rule of law, however, both as respects lien and the 
action for freight, is administered with a very large equity 
Cock V, Tay- in favour of the ship-owner. In Cock v, Taylor, (m) where 

the bill of lading made the goods deliverable to a consignee 
or his assigns, he or they paying freight for the same, and 
where the consignee assigned the bill of hading to a second 
person, who afterwards further assigned it to a third, itw^as 
holden that the third person was liable to an action for 
freight at the suit of the master of the ship. It was con¬ 
tended against the master, who brought this action for the 
freight, that this action could not be maintained against the 
assignees of the bill of lading. That the captain had a lien 
upon the goods for his freight; but if he chose to part with 
them, he could only resort to the contract on which the goods 
were shipped, and proceed against the original parties to 
the bill of lading. But Lord Elleuburough decided, that 
the last assignees of the bill of lading had adopted the con¬ 
tract by taking the assignment. They were aware on 
what terms the goodvS were delivered; and by accepting 
them they acceded to these terms. The bill of lading 

(m) S Campb. 586. 13 East, struclion of these cases under the 

399. Wilson v. Kymer, 1 M. & head Frsxoiit. 

8. 157.^ec further as to the con- 
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may be considered as if in blank, and to have been filled 
up with the name of the person to whom the delivery is 
made. The liability is to devolve upon a floating ajf- 
pointee ; and when he is determined, he is supposed to be 
a party to the bill of lading, and to enter with the master* 
into the contract which is therein contained. 

In a later case(w), the plaintiffs (in an action for Belle. Kyiuer 
freight) had chartered the ship Hind for a voyage from 
London to St. Domingo, and had agreed by the charter- 
party to provide a full cargo and pay freight at a certain 
sum per hundred weight of colonial produce laden. The 
ship having arrived at St. Domingo, took on board the 
destined cargo of coftee, shipped by a merchant of the 
name of D’Arcy, for which the master signed a bill of 
lading, making them deliverable “ unto order, or to as¬ 
signs, paying freight for the said goods as per charter- 
party.” This bill of lading was indorsed by D’Arcy to 
Goodall; by him to Fletcher, his agent in London; and by 
Fletcher to Kymer, the defendant in the action; and 
which last indorsee immediately accepted bills to a consi¬ 
derable amount upon the credit of the consignment. 

Upon the arrival of the goods Kymer obtained possession 
of them under the bill of lading; but not being called 
upon for the freight for some months, he repaid himself 
the amount of his advances, and then paid over the ba¬ 
lance into the hands of Fietclier, the agent of Goodall. 

The plaintiffs not being able to get the freight from 
Fletcher, who was the agent of Goodall, brought their 
action against Kymer !ipon the bill of lading. Mansfield, 

C. J, held that the action was maintainable, and that the 
plaintiffs were entitled to recover ; the indorsee of a bill 
of lading and a consignee being eilectually the same, and 
bound by the lieu or condition of the bill of lading or 
cargo. 

In another part of this treatise we shall have occasion 

(n) Beil and Kymer, 3 Cainpb. see this case, poti. 

545 ; and I Marshall, 110.—But 
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to consider more iiiily the nature of lieu for freight* The 
course of our subject leads us only to touch slightly upon 
kin this place. 


Of the penal¬ 
ties in char¬ 
ter-parties. 


, The penal clause, usually contained in charter-parties, 
is another remedy in aid of the ordinary law for enforcing 
the contract; and being regarded as an equitable obliga¬ 
tion, reciprocal with both parties, it always receives an 
equitable interpretation ; tliat is, it is considered as a 
fund, from which either party is to be paid the amount of 
any damage sustained. Upon the one part, more is not to 
be paid than the injury actually sulForcd; and, upon the 
other hand, less is not to be paid. If the damage exceed 
tlie penal sum, tin' parties arc presumed to have made an 
error in their estimate of the possible amount of mischief, 
and not to have inteiidc'd that a full equitable satisfaction 
should not be made, (o) I'nder this construction the pe¬ 
nalty is not an absolute limit to the damages which may 
be recovered. Such damages will be awarded according 
to the injury, and not to the penalty, (p) 


(o) Iliirrison v. Wright, 13 East. 
343. 

(P) 1“ actions brought for the 
breach uf covenants and iigrec- 
mcnti, there has sometimes been a 
difficulty iadifltinguishing between 
penailici and liquidated damages. 
The fair result of the cases seems 
to be this 

First, Where a sum of money, 
whether in the name of u penaftj/ 
or otherwise, is introduced in :i 
covenant or agreement, merely to 
secure the enjoyment of a colla¬ 
teral object, the enjoyment of tlic 
object is considered as the princi¬ 
pal intent of the deed or contract, 
and the penalty only asaccessionul, 
and therefore only to secure the 
damages really incurred. This 
rule has long been established in 


courts of equity ; and the statute 
K and 9 William lU. has intro¬ 
duced this practice, and affords the 
same benefits to defendants at 
common law ; for it is no longer 
uow matter of election in the plain¬ 
tiff to proceed under this statute ; 
the provisions arc compulsory, and 
must he pursued. 

f'ccoiully. Where a deed contains 
covenunts, or an agreement con- 
lains ])rovisions for the perform- 
aiK.c of severut things, and theu a 
gross sum is stated at the end, to 
be paid upon the breach of per¬ 
formance, that must be considered 
as a penalty. 

Thirdly, Where the payment of 
a smaller sum is secured by a 
larger, this is purely a penalty. 

Fourthly,Where the word penalty 
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A charter-party being a deed, the effect of it commences 
from the delivery, and not from the date; and, therefore, 


is specifically used, it is merely us 
a security. 

Fifthly, A court of equity will 
relieTe a^inst a penalty, upon a 
ccimpensation ,* and a*court of law 
will not enforce it beyond the ac¬ 
tual damage sustained ; but where 
there is a covenant in a deed to 
pay a particular liquidated sum, 
neither a court of equity nor a 
court of law can make a new co¬ 
venant for a man; nor is there any 
room for compensation or relief; 
as in leases containin|r covenants 
for ploughing up a meadow. If 
the covenant be not to plough,” 
and there be a penalty, a court of 
equity will relieve against the pe¬ 
nalty, and direct an issue of quan¬ 
tum damnijieatua. And, in an ac¬ 
tion of covenant at common law, 
a breach must be assigned, and the 
extent of the injury will be the 
measure of damages which the 
plaintiff will recover. Bui if it be 
w'orded to pay 5/, an acre for every 
acre ploughed up, there is no al¬ 
ternative; no room for any relief 
against it; no compensation it is 
the substance of the agreement. 

Sixthly, When the precise sum, 
therefore, is not of the e.ssencc of 
the agreement, the quantum of da¬ 
mages may he assessed by a Jury ; 
but where the precise sum has been 
fixed and agreed upon by the par¬ 
ties, that very sum is the ascer¬ 
tained and liquidated damage; the 
Jury are confined to it, and the 
plaintiff cannot recover beyond it. 
For example, where a stipulated 


sura has been claimed for breach 
of a marriage contract; in which 
case it might not be possible to 
ascertain precisely what damages 
the person, in respect to whom 
the contract is broken, has sua-* 
tainod ; and, therefore, tlie con* 
trading parties agree to pay a sti¬ 
pulated sum ; in such case, the 
sum stipulated is, by tlie conven¬ 
tion of the parties, the real debt, 
and becomes due, in integrOt on a 
breach of the contract 
Seventhly, But in all articles 
guarded by penalties^ there arc two 
remedies to be pursued at the op¬ 
tion of the party injured; he 
may, as often as the articles are 
broken, have, iotiet quofies^ an 
equitable relief upon the footing 
of the articles themselves for a 
partial breach of contract, or he 
may take the penalty. That is to 
say, where there is a penalty, and 
distinct covenants in the same 
deed, the party has his election, 
either to bring debt for the pe¬ 
nalty, or an action in covenant 
for damages; in the former case 
the contract is rescinded, and the 
penalty becomes the debt in law; 
subject, of course, to such re¬ 
lief in t'quity, as the circumstances 
of the case may require, and to 
the restrictive provisions of the 8 
and 9 William 111. in a court of 
law. And if the penalty be paid, 
according to the stipulation of the 
articles, or be recovered as the 
debt ill law, the party cannot re¬ 
sort back to his covenant, or 


The 98001 of 
a charter- 
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niences from 
its delivery, 
and not from 
its date. 
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in Oshey r. Kicks, (;;) where the deed was dated the 9th 
of the month, but was not delivered till the 28th ; it w'as 
decided that an accidental occurrence between the 9th 
and the 28th did not affect the obligations of the parties; 
though, if the same had happened on or after the 28th, 
it w'ould have been within the matter of their stipulation. 
The time, indeed, at which the effect bf all deeds coip- 
mences, is, when they arc c 6 ncluded; and a deed can only 
be said to be concluded when it is delivered. The deli¬ 
very, Iherofore, maj be averred to be after the date : ( 9 ) 
and if it be impossible to give the charter-party effect 
by regarding the day it boars date as that of its execution, 
the party may aver that the instrupient was made and 
concluded at a subsequent day. Thus, in Hall v. Caze- 
nove, (r} where the charter-party was dated the 6 th of 
February, but was not executed till the 15th of March, 
and w hich contained a covenant, on the part of the owner, 
that the ship should sail by the 12(h of February; and 
a corresponding agreement upon that of the freighter that, 
ill consideration of every thing above-mentioned, he would 
pay a certain freight, it was decided by the Court of King’s 
Bench, that upon an averment of the voyage being per¬ 
formed, the owner iniglit recover. The Court, indeed, 
professed to give their judgment upon three reasons :—the 


action for Iho broach of the con¬ 
tract. But he niav elect, in (he 
first instance, to bring his action 
on the contract, (disreganting the 
penalty altogether as the futidfor 
his indemnity,) and nceording to 
the nature, the extent, and repcii- 
lion of the breaches^ may rcc<»ver 
even beyond the amount of the 
penalty in damages. Ponsonby o. 
Adams, 6 Br. Pari. cus. 418. Kolfc 
i*. Petcrion. G B. R. P. Cas. 470. 
IJoman v. Walter, 1 Br. Cas. Chan. 
418. hardy t>. Martin, ibid, 419. 


Lowe V Peers, 4 Burr. 22S9. Cot- 
tcrel V. Kook, Dougl. 101. Bird 
V. Uandall, 1 Black. 387, and ,37*t. 
Winter v. Triuiiner, ibid. 39.5. Flet¬ 
cher V. Dycltc, 2 T. H. 32, Asiley 
V. Weldon, 2 B. and IV .340. Smith 
V. Dickenson, 3 B. and P, 630. 
Harrison i». Wright, 13 Kast. 343 . 
Wilbcani v. Ashton, 1 Caiiipb. 78, 
Barton «>. Glover, Holt’s N. P. 43 . 
(p) Cro. James 203. 

( 7 ) gone V, Ball, .3 Lev, 348. 

(r) 4 East. 477,^ 
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first, that the covenant for the ship’s sailing on or be¬ 
fore the 13th of February was no condition precedent, 
but only an independent covenant, for breach of which 
the party had his remedy in damages; the second, that it 
was not of the substance of the contract, which was for 
performing the voyage for which the ship was chartered, 
apd earning the fVeight; and, thirdly, that the voyage was 
rendered impossible to be performed, by the parties them¬ 
selves not having executed the deed till after the time 
appointed for doing the act, and thereby dispensing with 
the performance of it. But the legal reason of the de¬ 
cision appears to have been principally the one above- 
mentioned ; that the deed was not to be deemed concluded 
until the day of its delivery. 


Some most important cases with reference to charter- Demurrage, 

aad wliere it 

parties have arisen under the licad of demurrage, the pro- Udue. 
per interpretation of which is the compensation due to 
the ship-owners from the freighter, by reason of any delay 
or detention of the ship beyond the time expressed or im¬ 
plied in the contract. Demurrage, indeed, is nothing more 
than a kind of extended freight. But in order to meet the 
ordinary circumstances of some unforeseen delay in loading 
or unloading ; it is usually specified in charter-parties that 
a certain number of days, called running days, shall be 
allowed for receiving, or discharging, the cargo; and that 
the freighter may detain the vessel for a further specified 
time, upon the payment of so much per diem for such over 
lime. In many charter-parties the contract is, that the vessel 
shall be loaded and discharged in the /m/a/time, or within 
a remonahle time after her arrival in port. In others, this 
condition is altogether omitted. In all these cases the 
courts of law will give a liberal construction to the char¬ 
ter-party ; and wi^l endeavour, as much as is possible, to 
understand the actual intentions of the contracting parties, 
and to give a corresponding effect to their deed. 


Where the charter-party expressly stipulates that so 
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Of demur- 
rage. 


In a charter- 
partj, con¬ 
taining an ex¬ 
press uamber 
of dajs for 
demurrage, 
the freighter 
is liable for 
all delay, even 
though not 
in fault, and 
inevitable. 


many days shall be alloued for the discharge of the cargo, 
andaoiaany further days, at so much perdiem^ for any over¬ 
time, the Courts will interpret, that such a limitation is 
an express stipulation on the part of the owner that his 
vessel shall in no event be detained longer; and that, if 
longer detained, it shall be the delay of the freighter, 
and for which, as such, he shall make due compensalicvn 
to the owner. Under those circumstances the freighter 
will be liable for demurrage, even where the delay is not 
incurred by any fault, but is inevitable, this being one of 
the cases where legal liability is not necessarily combined 
with fault or intention. Randall v. Lynch (s) is a leading 
case under this principle; having been first decided at 
Nisi Prius, and afterwards confirmed by the Court of 
King^fi Bench. But the principle of this decision being 
remote from popular reasoning, it deserves an attentive 
consideration. It was an action on a cliarter-party for a 
voyage to Lanceretto, and back to London, in which it 
was covenanted that the vessel, after taking in her lading, 
should proceed direct to the port of London, and upon 
arrival at the London docks, and after regular report at 
the custom-house, should discharge the said cargo, and 
there end and complete the voyage ; that forty days should 
be allowed for unloading, loading, and again unloading 
the cargo, and that the freighter might further detain the 
vessel, at hie option, for ten working days, upon paying 
five pounds per day demurrage. The breach alleged was, 
that the freighter had detained the vessel in the London 
docks for thirty-five days beyond the ten days last men¬ 
tioned. The defence was in a narrative of the circumstances 
of the case. It appeared that the ship arrived from Lan¬ 
ceretto, in the London docks, on tbe lOtli of August, in 
the year the action was brought, and was reported next 
day at the cuetom-bouse. Tbe &>rty days stipulated in 
the charter-party for unloading the outward cargo, and 
loading and uoloading tbe homeward cargo, expired on 


(t) e Caropb. 5^. aid 18 East. 118. 
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the SSd of August; but, on account of the crow((ed state Deaumvag^ 
of the docks, her discharge could not then be begun; and 
it was not finally completed till the 6th of October, being; »hip- 
about thirty-one days after the expiration of the ten days 
during which time she might be kept on demurrage of 5 /. 
per day. Under these circumstances it was contended by 
the counsel for the defendant, that this delay was not 
in any degree to be imputed to him, but to circumstances Ramlnlle, 
over which he had no control; and, therefore, that he 
could not be liable where there was neither wiltulness nor 
negligence. But Uord Ellcnborougli held, that the de¬ 
tention of the ship, arising from the inability of the Jjon* 
don dock company to discharge her, was, in point of law, 
imputable to the freighter; that the person who hires a 
vessel must be considered as detaining her, if at the end 
of the stipulated time he does not restore her to the owner. 

He is responsible for all the various vicissitudes which 
may prevent him from doing so. While the goods re¬ 
mained on board the vessel in the Uondon docks, it was 
impossible for the plaintiff to make any use of her ; and to 
all intents and purposes she was there detained by the 
defendant. When she was brought into the docks all had 
been done which depended upon the plaintiff, and the dock 
company were the defendant's agents for her delivery. 

The defendant was as much responsible for a delay arising 
from the want of a birth, as if it had arisen from tempes¬ 
tuous weather or any other cause. 


Randall v. Lynch was a decision under a charter-party Demurra^ 
but the same principle was laid down in the case of Leer a^gener^shipf 
v» Yates. (0 In that case a general ship took brandies an 
board, under bills of lading which allowed twenty lay 
days for the delivery of the goods in London, and stipu¬ 
lated for 4 /. per day demurrage afterwards ; certain of the 
consignees choosing to have tlieir goods bonded, the vessel 
could not make her delivery at the London docks until 


(I) 3 Taunt 387. 
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LeerV.•Yates- forty-six clays after the twenty days; and some of the 

goods, which were undermost, could not, (hough demanded, 
he taken out, till the upper tiers were cleared. The Court 
of Common Pleas, notwithstanding, decided, that each of 
those consignees was liable, on a general count for de¬ 
murrage, to pay the 4/. per day for the forty-six days.— 
MANSFinnn, C. J., in delivering the •judgment of tjje 
court, says, I was struck with the argument that it was 
not the fault of the defendant, but the fault of the plaintiff 
himself, that these goods could not be got out till other 
goods, which lay above them, w'ere delivered. But it is 
not, in truth, the fault either of the plaintiff or defendant, 
that the goods could not be taken out. There can only 
be so many goods on the top of the vessel, as the proper 
stowage of the goods will allow ; therefore, all the others 
must be at the bottom ; and, as this is a general sliip, and 
the goods do not all belong to the same consignee, the 
goods of some of the consignees must be undermost. If 
this argument would avail, therefore, that the captain is 
not entitled to demurrage for the goods which were not 
uppermost, it would restrain the contract for demurrage 
to the few persons whose goods were at top; but that con¬ 
struction would be contrary to the positive contract; for 
it is impossible to get out of the words of this bill of lading, 
which, though it be a singular species of contract, to bind 
a coiisignoe by an instrument, signed not by himself, but 
by the captain ; yet, as the consignors delivered the goods 
on board under that bill, and the defendants accepted that 
bill of lading, it is binding upon them ; and, therefore, 
this action may be sustained on the general count for de¬ 
murrage.” 


Whoever ac¬ 
cepts goodiy 
as a con¬ 
signee, or in¬ 
dorsee, of a 
bill of lading, 
is liable to pay 
demurrage 
if it be due. 


And in a subsequent cases Gibbs, C. J., determined, 
that any person taking goods under a bill of lading made 
himself liable to all its terms; and, therefore, to pay de¬ 
murrage, if that were expressly stipulated. The principle, 
indeed, is one of the most manifest equity, that if the 
consignee accept the fruits of the contract, with a fall 
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knowledge of the terms, he is bound by it, and cannot send * 
the captain back to the consignor fo»* demurrage, (u) There¬ 
fore, in Harman v. Gandolphi and others, (i;) where u 
general ship took some silk on board to carry from Rot- arman 
terdatn to London, on defendant’s account; and upon the 
margin of the bill of lading, (which he accepted) was writ¬ 
ten, “ the consignee to clear the goods in fourteen run¬ 
ning days after her arrival in port, or to pay 4/. per diem 
for demurrage the defendant applied for, and was ready 
to receive his goods within the running days; but, being 
undermost in the vessel, the delivery thereof could not be 
made till some days afterwards.— Gibbs, C, J., held, upon 
the authority of the preceding cases, that the plaintiff was 
entitled to recover demurrage, though he did not deliver 
the goods demanded within the time allowed. The con¬ 
signee,” he said, by taking to the goods, contracts with 
the owners of the vessel to. perform the terms upon which 
they have undertaken to convey and deliver theUi. Those 
terms are expressed in the bill of lading; and the defend¬ 
ants, by claiming and receiving the silks, have acceded to 
those terms. Each consignee undertakes to clear away 
his goods within a certain time; and although, by the de¬ 
fault oPothers, he is prevented from so doing, he is liable to 
pay demurrage by the terms of the contract, unless the delay 
be occasioned by the default of the captain or his crew. ( y) 


(a) Jesson v, Solly, 4 Taunt. 52. 

(x) Holts N. P. 36. 

(y) Scveral^cases depended upon 
this decision, and k bill of excep¬ 
tions \ras tendered upon the ruling 
of Che Chief Justice; but it was af- 
wards abandoned. 

The decision in Lear v. Yates, 
and the cases which have followed 
upon it,-seems to stand upon Ic* 
gal, and, properly understood, up¬ 
on equitable principles. The hard¬ 
ship is incidental, and one of those 
rigours to which law, from the'ne- 

YOt. U. 


ccssary generality of its provisions, 
is by its nature subject. The con¬ 
signee, it is said, is ready to re¬ 
ceive the goods in the proper lime; 
he applies for them, and by the 
neglect of others, for whose con¬ 
duct he did not stipulate, he can¬ 
not obtain them. The running 
days expire, and he is called upon 
to pay a heavy charge for demur¬ 
rage. It is added, that this delay, 
so common, and indeed almost 
necessary, in the port of London, 
must haVe been in contemplation 


C 
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A dotcniiou 
in a port 
being frozen 
up i» ii de>[ 
miirrag^, for 
'which a 
freighter is 
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Barret v. Dutton and another (s) is u later case, de¬ 
cided upon the same principle; and, if considered only by 
general reasoning upon the circumstances of the case, 
would appear still harder upon a freighter; the delay 
being rendered inevitable by a physical obstacle, and in 


(a) 4 Campb. S33. 


of the ship-owner; and, therefore, 
that the sulTerance of it is an im¬ 
plied condition of his contract; 
that this inconvenience, and of 
course the understood condition, 
applies still more forcibly to a ge¬ 
nera! ship, and is a misfortune 
pressing equally on both parties, 
the freighter and the owner. 
There is no ground for the pre¬ 
sumption of a default in the con¬ 
signee. Why should he he made 
responsible where he has no con- 
troul? Still less, why should ho 
be made responsible for the default 
of all other consignees in the ge¬ 
neral lading? If an injury, why 
should not the owner distribute 
it amongst the several parties ac¬ 
cording to their respective inter¬ 
ests ? Why, indeed, is the owner 
entitled to any compensation 
Each party performs his duty in 
the contract. The coiisigiu'c claims 
within the proper time, and the 
owner delivers the goods as soon 
as he is able. In order to entitle 
himself to compensation for de¬ 
murrage, the ship-owner must 
claim under an express or implied 
condition, or by some positive de¬ 
fault on the part of the consignees. 
With respect to default, none is pre¬ 
sented ; and with regard to the co**- 
tract, the words which are supposed 


to create the obligati on (wc are here 
speaking of a general ship) are the 
words of the captain, the servant 
of the owner, who signs the bill of 
lading, and delivers it to the ship¬ 
per. The consignee does not sign 
it; but it is s.aid, that, by accept¬ 
ing this bill of lading, ami claim¬ 
ing the goods under it, he ac¬ 
cedes lo the terms; and that, there¬ 
fore, this action may be sustained 
on the general count for demur¬ 
rage. It cannot be disputed that 
the acrcplauce of the hill of lading 
binds the consignee to pay the 
freight, and any demurrage occa¬ 
sioned by wiifulness, or neglect; 
but can it hind him to any terms 
which the owiicr or captain chooses 
to insert? At all events these 
terms are subject to an equitable 
construction, and cannot iu any 
wav be extended to what is inani- 
fc.sliy unreasonable,—that of ren¬ 
dering one consignee responsible 
for the default of another, for whom 
he does rmt stipulate, and over 
whom he h.is no control.—Again, 
before the owner can call upon the 
consignee to answer in damages for 
a non-feasance, of what he morally 
could not do, he, the owner, must 
shew that he was ready to deliver; 
that the goods were in a situation 
to be capable of delivery at tbe 
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no decree occasioned by any wilful cause. It was an ac¬ 
tion by the plaintiff, a ship-owner, against the defendant, 
a freighter, founded on a charter-party, dated 6th of Ja¬ 
nuary, 1814, for a voyage from London to Heligoland, 
whereby “ thirty running days were allowed for loading 
the ship at London, and discharging her at Heligoland, 


time. Tliif, at least, is a concur¬ 
rent, if not a condilioti precedent. 

The answer to this argument, 
which is undoubtedly very spe¬ 
cious, and had for a long time 
considernbte effect upon the com¬ 
mercial world, appears to be in 
substance; first, that between the 
owner of the vessel and the con- 
si;;iice of the goods there is no ne¬ 
cessity for an express contract. 
Though there be no original pri¬ 
vity of contract between the par¬ 
ties, yet the taking of the goods 
from the ship under the hill of 
lading is evidence of an agreement, 
in ipso tempore, to pay the freight, 
&c. according to the terms of the 
bill of lading. That the bill of 
lading, indeed, is not signed by 
the consignee, but is delivered to 
the shipper abroad, and by him 
presumed to be transmitted in due 
mercanUlc course to the consignee 
at home. By faking to the goods, 
such consignee accedes to the terms 
of the bills of lading under which 
he takes them, and concludes the 
contract by executing it. Dobbin 
V, Thornton, 6 £sp. 16, Cock v, 
Taylor, 13 Bast. 399. and Wilsonv. 
Kymcr, 1 M. andS. 157. Secondly, 
in ordinary cases where demurrage 
isclaimed, the question is two-fold: 
Did the delay arise from the de¬ 


fault of the freighter, or consignee ? 
Was it the act, or deliclum, of the 
owner himself, bis captain, or his 
crew ? But there is a middle case, 
that in which neither is in default; 
and in which the question is, which 
party is bound by the incidents of 
chance, or of any cause not within 
his own control. In this case 
(which is the one under examina¬ 
tion) as tJie loss must be sustained 
by one party, the enquiry is, who 
is to bear it? And here w'e must 
have recourse to general principles. 
A person who hires any chattcly 
whether it be a horse, a carriage, or 
a ship, may be said to detain it, if 
at the cud of the stipulated time 
he docs not return it to the owner. 
He is responsible for all incidental 
circumstances which may prevent 
him from so doing. In the pre¬ 
sent case it is totally an indiflTerent 
circumstance that the ship is a 
general ship; all and every one, 
each singly for himself, is bound 
to clear within the stipulated time. 
If any one do not clear his goods, 
no matter from what cause (the 
ship being there with them,) he 
detains the vessel, and readers it 
impracticable for the owner to 
make use of her for other purposes. 
Any one, therefore, in this default, 
is liable for the detention of the 


, C2 
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Damurrag*. and ten days on demurrage at 4/. per day.’* The decla-^ 

ration alleged that the defendant detained the ship thirty- 
two days in loading and discharging her beyond the thirty 
running days. In point of fact, she was ready to take 
in her cargo on the 8th of January, on which day some 
goods were actually taken on board. A severe frost im¬ 
mediately after set in, and continued several weeks, during 
^p'hich time the river Thames was frozen' over ; the load- 
• ing of the ship was rendered impossible, and she could 
not have sailed if she had been loaded. On the ice breaking 
up the loading was resumed, and completed on the 25th of 
February. The custom-house was then burnt down ; and 
her clearances could not be obtained till the 9th of March, 
on which day she sailed. She was employed four days in 
discharging at Heligoland. A witness stated, that it was 
the business of the owner to procure the ship’s clearances. 
Under these circumstances the plaintiff claimed demur¬ 
rage from the 7th of February, when the thirty running 
days expired, to the 9th of March, when the ship sailed, 
together with the four days employed in unloading her at 


Tciiscl. Thus in Randall v. Lynch, 
e Campb. 352. it was determined 
by Lord Ellenborougb, that if, by 
reason of the crouded state of the 
London docks, a ship is detained 
there before she can be unloaded 
a longer time than is allowed for 
that purpose by the charter-party, 
the freighter is liable for this do- 
tention to the owner of the ship. 

The cause of detention, there* 
fore, is immaterial, if the owner be 
not in fault. If it be incidental, 
it is an accident belonging to the 
consignee; it is his mischief, his 
loss, his misfortune. It is so much 
longer time beyond the contract 
taken from the owner; and being 
the casualty, if not the act of thr 
consignee, he must pay for it. 


Though there may be no mutuality 
or privity between the consignees; 
yet, in regard to the owner, the 
delay or impediment of one is ef¬ 
fectually the same as the delay or 
impediment of all. 

Ill respect, however, to mercan¬ 
tile contracts, whatever may be 
the hardship in any particular case, 
the mischief will not be extensive, 
as contracts will gradually assume 
a form suitable to all possible con¬ 
tingencies. Indeed, since the above 
decisions, the terms in bills of lad¬ 
ing have in many instances been 
varied, and have confined the claim 
of demurrage to a wUfuloTneglU 
gent detention of tho vessel by the 
consignee. 
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Heligoland; and contended, that as she was necessarily Demarrage. 
detained during all that time, the defendant was answer* 
able, although the detention arose from circumstances 
over which he had no control. Gibbs, C.J., concurred 
in this reasoning, and held that the frost was no defence. 

There was an absolute undertaking, by the freighter of 
this ship, to loa^ and discharge her in thirty days; and 
whether it was possible or impossible for him to do so 
from the state of the weather was totally immaterial^ 

He had made a contract against all events, and he must 
abide by it. But the defendant was of course not liable 
for the detention of the ship at London, after the S5th of The master is 
February, when her loading was completed, it having been 
the duty of the plaintiff to obtain her clearances ; and as clearances, 
this had become impossible, from the custom-house hav¬ 
ing been burnt down, the detention in the interval was 
considered as belonging to the plaintiff and not to the de¬ 
fendant. 


In Thompson r. Wagner, (a) Lord Kenyon had before 
ruled that frost, completely blocking up the vessel, was no 
exemption from the claim for demurrage ; and gave leave 
to move the court upon the point; but no motion was af¬ 
terwards made, the principle being considered as estab¬ 
lished. 

In Blight 7 ?. Page, (6) a case referred to by Gibbs, C.J., Demurrage 
in Barrett r. Dutton, this principle was caried still fur- of detentiorT 

ther: it being decided in that case, that if a merchant foracargo.un- 

”, dcr a prohibi- 

hire a ship to go to a foreign port, and covenant to fur- tionbyafo- 

nish a lading there, a [prohibition by the government tfTcx™' 

that country to export the intended articles neither dis- port the in- 

solved the contract, nor excused a non-performance of it. 

(a) Sittings after Trinity Term, captain knevo of the prohibition 

1801. MS. before he entered the port whence 

(b) 3 B. and F. 295. In this case he was to fetch his cargo, though 
it was observed by the court that demurrage was allowed by the con- 
demurrage would ^ot be due if the tract. 
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The master it In the same manner, in Harman v. Clarke, (c) where it 
gW^e notice to was stipulated that the goods were to be taken out foiir- 
consignee ^een days after arrival, or to pay eighty shillings a day 
arrival. clemurrage, the defendant was held to be liable to the de¬ 
murrage, though he pleaded that he had only failed in dis¬ 
charging the goods in due time, from ignorance of the 
ship’s arrival, no notice having been given. But the 
Court held that no notice was necessary, the bill of lading 
itself (the ship being a general ship) containing an in- 
. dorsement that the goods should be discharged within the 
time specified. 


Demurrage 
due in the 
case of de* 
tentiuii bv 
port reguJa- 
tions or cus¬ 
tom-house re* 
straints. 


In Hill and Others v. Idle and Others, (d) it was like¬ 
wise held that the hirer was answerable for a delay aris¬ 
ing from any inlernal regulation or custoni-liousc re¬ 
straint in the port of lading or delivery. The circum¬ 
stances of this case were peculiar. It was an action by 
the sliip-owner against the consignees, for not unlading 
a vessel from Oporto to Jvoiidoii, within reasonable 
time. The goods consisted of sixty hogsheads, and 
eighteen cases of French uiiies. The ship arrived in the 
port of London on the Sd day of July, when it was found 
that tlio wines, from having been unshipped at Oporto, 
could not be landed without an order fronl the treasury. 
A petition for this purpose was instantly presented, and 
the defendants used the greatest exertions to have it ex¬ 
pedited ; but the order could not be obtained (ill the 4th 
of August, when the wines were actually landed. All the 
other goods had been discharged on the 8th of July. It 
was contended for the defendants, that they were not an¬ 
swerable fur the delay which had thus arisen. Until per¬ 
mission was given by the Lords of the Treasury, the 
plaintiffs were as incapable of delivering the goods as the 
defendants of receiving them. But Lord Elicnborough 
said, that if a freighter ship goods which require a special 
order for their landing, he must relieve the ship-owner 
from the difficulty he occasions; and after a reasonable 


(cj 4 Canipb. IjD. 


(rf) >1 Cainph. 3^7. 
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time for the discharge of goods requiring such order, the 
delay is the freighter’s till the order is obtained. 

Upon the same principles it is no defence to an action 
for demurrage, that the delay in unloading the ship arose 
from the act of custom-house officers, in unlawfully seiz- 
ing a part of the cargo- In Bessey v, Evans, (e) the ship 
was let by the plaintiff to the defendant for a voyage from 
Heligoland to London, under an agreement that the de¬ 
fendant should be allowed thirty days for loading and un¬ 
loading the cargo, and should pay three guineas a day 
demurrage for every day beyond that time. The whole 
of the cargo was unloaded in the port of London, within 
the running days, except four barrels of pitch, which the 
officers of the customs would not permit to be landed till 
seventeen days after. There was nothing illegal in the 
importation of the pitcli, and the interference of the cus¬ 
tom-house officers was altogether unauthorized. Under 
these circumstances, it Avas contended for the defendant, 
that he could not be liable for the wrongful act of the 
custom-house officers in detaining the ship. But Lord 
Elieiiborough said, that the defendant was manifestly 
liable for demurrage; the illegal detention of the ship by 
tlie custom-*house officers being a casualty of the voyage, 
and the casualty of the voyage necessarily belonging to the 
hirer. He had his remedy against the custom-house offi¬ 
cers, but the ship-owner iniist seek his satisfaction from him. 

As resjiecfs demurrage, the freighter, by virtue of a bill 
of lading, is liable upon the same principles with the mer¬ 
chant under the charter-party; there being no effectual 
difference between a charter-party and a bill of lading, 
except that a charter-party is a deed hiring the whole 
ship, Avliereas a bill of lading is an acknowledgment 
by the ship-owner or master of the hire of freight 
for particular jHircels. We shall treat more fully of 
bills of lading in the sequel. It is sufficient, there¬ 
fore, to observe, as respects the present point, that 

if) 4 Camph. ISl. 
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ivith regard to any demurrage, the freighter under both 
is subject to the same liabilities. And, therefore, in Har^* 
»ian V. Mant, (/*) where the bill of lading was indorsed 
with a notice to the consignees, that the goods were to 
be taken out within fourteen days after her arrival, but the 
consignees pleaded in defence, that they had no other no¬ 
tice of this limitation but the indorsement on the bill of 
lading, it was decided by the court that such notice was 
sufficient, and that it was unnecessary for the captain or 
ship-broker to send any particular notice of the arrival of 
the vessel. 


The courts of latv, indeed, in all cases, have a 
due consideration of the value of the ship, and of the 
loss and expence to the owners by her detention; and, 
under this principle, they favour demurrage as an equit¬ 
able claim. Ship-owners are the public carriers by sea; and 
having upon their part all the onerous liabilities, the law 
gives them, as respects the merchant-freighter, all the equit¬ 
able rights. The analogy between the ship-owner and the 
carrier is indeed so close, that many of the most important 
cases daily arising between freighters and owners, would re¬ 
ceive a familiar illustration, and would be brought nearer 
to popular apprehension, by being compared with parallel 
circumstances in cases t^between carriers and their em¬ 
ployers, or between the hirers and letters of vehicles and 
modes of conveyance. The principle of liability exactly 
corresponds in both relations. Thus we have seen that the 
hirer of a vessel is always regarded as the person who de¬ 
tains it. Thus the casualty of the voyage, as to delay, is the 
casualty of the merchant freighter under charter-parties. 
Thus he who hires for a time limited, or expressed, is 
liable, without any fault or negligence, for any delay be¬ 
yond the time specified. If we were to proceed in a com¬ 
parison of the rules and principles under each of these 
relations, through the whole capacity of each, the same 

{/) 4 2ainpb. 161. Sec Leer t*. Gandolphi, ani^, p, 17. 

Yatcf, S Taunt. 387. and Hannan 
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correspondence would appiear, so much so, indeed, as to 
render the law of bailment and the law of charter-parties 
nearly the same* ^ 

The greater portion of charter-parties contain, as above 
said, an allowance of so many specified days for loading 
and unloading;'and so many further days, for which the 
cliarterer, if he detain the vessel, shall pay at the rate of 
so much per day demurrage. Under this express stipulation 
the law is as has been above stated. But in other charter- 
parties the condition is, that the ship shall be unloaded 
and discharged within the usual and customary time of 
ships in the port of delivery and discharge ;—or simply, 
within the usual and customary time. Under a charter- 
party containing these terms, it has been decided that the 
freighter is not liable for any delay which may arise from 
the ordinary course of business in the port or custom¬ 
house of the place of discharge. Accordingly, if a 
freighter, by a charter-party so expressed, shall have the 
vessel detained in waiting for his turn of discharge, either 
from the crowded state of the port, or from the routine of 
business in the bonded warehouses, such delay is held to 
be within the usual and customary course of such ports, 
and he is not responsible for it to the owners as demurrage. 
Since the construction of docks for different branches of 
trade, and since the institution of bonded warehouses, 
such delays are frequent and unavoidable; and as the 
courts presume such course of business to be well known, 
both to the merchant and to the ship-owner, they give a 
corresponding interpretation to the terms of the charter- 
party, where, by the omission of a time expressly limited, 
they will admit of such construction. 


What will be 
demurrage 
under a stipu¬ 
lation ill the 
charter-party, 
that the vessel 
shall unload 
in the usual 
and custom¬ 
ary time. 


A charter-party, expressed in these terms, came before Rogers r. 
the consideration of the court, in Rogers v. Forrester (g) 
which was an action on a charter-party, in which it was 
covenanted between plaintiff and defendant, that the de¬ 
fendant, being the freighter, should unload the ship 

rg) t Canipb. 483. 
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§ 

Demurrage. ivithin the usual and accustomed time. The alleged 

breach of this covenant was, that although the usual 
^id customary time to unload the said ship in the port of 
London ainouiited to seven days next following her ar¬ 
rival, the freighter detained the ship forty-nine days over 
and above such usual time. ' It appeared from the cir¬ 
cumstances of the case, that the Margrfret actually en¬ 
tered the Ijondon Docks with her homeward cargo on the 
"ibili of August, and was reported the following day. On 
the 31st of the same month the wines W'ere bonded by the 
defendant; and he was ready to have received them, if 
they could have been unloaded. But, on account of the 
crowded state of the London Docks at this time, the ship 
could not get a birth till the 20th of October, and was not 
fully discharged till the 26th of that month. If the du¬ 
ties had been immediately paid upon the wines, they might 
have been landed in a much shorter time; but the super- 
intendant of the London Docks said, he had never, since 
the bonding system was introduced, known a cargo of 
wines, brought by a ship so large as the Margaret, landed 
and delivered ; such cargoes had always been bonded. It 
was contended, on the authority of Randall v. Lynch, 
that the freighter was liable for the detention of the ship 
in the Docks beyond the time when she might have been 
discharged, had the duties been immediately paid. But 
Lord Ellenboroiigh said, that in that case a specific period 
of forty days had been fixed by the charter-party for load¬ 
ing and tinloading the cargo. But that the stipulation 
in the pre.^ent case was, that the freighter should be al¬ 
lowed Ihv usual and customary time to unload the ship in 
her port of discharge. The question, therefore, was, 
what was the usual and customary time for a ship to un¬ 
load a cargo of w ines in the port of London ? The answer 
seemed to be, W'hcn the ship gets a birth by rotation, and 
the wines can be discharged into the bonded warehouses. 
The wines might have been landed sooner by an imme¬ 
diate payment of the duties ; but since the bonding sys¬ 
tem was introduced, this had ceased to be the usual and 
customary mode of unloading such a cargo. Lord 
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Ellenborough was therefore of opinion, that the defendant Demurrage, 
had not broken the implied covenant, arising from the 
terms of the charter-party, to unload the ship in the usual 
and customary time for that purpose at her port of dis¬ 
charge, and that he was not, therefore, liable for any delay. ■ 


If the charter-party contain no stipulated time within Dcinurragc 
.which the cargo shall be unloaded ; if it neither specify a 
particular number of days, nor employ any general terms, iion«d in the 
such as within the usual and customary time of unlad- 
ing at the port of discharge,” or within a reasonable 
time,” or ^vords of the like import, in this case, the im- 
plied contract on the part of the charterer is, to discharge 
the ship in the usual and customary time for unloading 
such a cargo. A charter-party of this kind, or rather a 
bill of lading, was so interpreted by Chief Justice Mans¬ 
field, in Burnioster r-Hodgson. (A) The defendant was 
consignee of a cargo of brandy, brought from Charente to 
Liondon, by the ship Athalia, of which the plaintiif was 
master. In the bill of lading, there was no stipulation 
whatever for demurrage, or for unloading the brandy in 
any particular time. The ship entered the London Docks 
on the 19th of August, 1809; but as the Docks were ex¬ 
tremely crowded, and the brandies were to be bonded, 
she was not able to begin to unload till the 11th of Octo¬ 
ber, and did not discharge Ihe whole of her cargo till the 
19th of the same month, making a period of sixty- 
three days from the time she entered. It appeared to 
be the invariable practice to bond cargoes of this sort. 

Even when the cargo is bonded, if the Docks are not 
over crowded, twenty or twenty-three days are a 
sufficient space of time for unloading. The plaintiif, 
therefore, insisted that he w^as entitled to a compensation 
in the nature of demurrage, from the time the ship might 
have been unloaded, till she was completely discharged. 

Mansfield, C. J., was of opinion (hat this could not be 
distinguished from Rogers n, Forrester. Here the law could 
, (>'0 2 Cani|>. 188. 
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only raise *aii implied promise to do what was there stipu^ 
lated for by an express covenant, namely, to discharge the 
sh^p in the usual and customary time for unloading such a 
cargo. That has been rightly held to be the time within 
which a vessel can be unloaded, in her turn, into the 
bonded warehouses. Such time has not been exceeded by 
the defendant. If the brandies were *to be bonded, they 
could not be unloaded sooner, and the defendant seems to' 
have been as anxious to receive as the plaintiff was to de¬ 
liver them, (f) 

Demurrage There are two main circumstances, however, in which 
dclayT/sea demurrage can never be claimed against the freighter; the 
and wiudi. first, in the case of the hostile detention of the ship, or, what 

is equivalent to it, the hostile occupation of the intended 
port; and, secondly, in the case of accidents by winds and 
sea. (A*) The general rule, indeed, here strictly implies, 
that the accidents of the sea belong to the ship, and the 
delays of the port to the freighter. Upon the same prin¬ 
ciples, the payment of demurrage, stipulated to be made 
while a ship is waiting for convoy, ceases as soon as the 
convoy is ready to depart; and such payment, agreed to 
be made while a ship is wailing to receive a cargo, ceases 
when the vessel is fully laden, and the necessary clear¬ 
ances arc obtained, although the ship may, in either case, 
happen to be further detained by adverse winds or tem¬ 
pestuous weather. And if, after having once set sail 
on her voyage, she is driven back into port, the claim of 
demurrage is not thereby revived. (/) 

The price or rate of demurrage is generally fixed by 

(0 Evidence of usage is admis- Esp* 121. per Lord Eldoo. 
sibie, to shew that where a vessel {k) Liddiard v. Lopes, 10 East, 
is to be discharged within four- 520. 

teen days, or to pay five guineas a (/) Lannoy v. Worry, 2 Bro. 
day demurrage, working days, and F. C. 60.. Jamieson v, Laurie, 6 
not running days, are to be under- Bro. P. C. 474. Abbot, 196. 
stood. Cc^bran v. Rethbergh, S 
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the charter-party; and is therein stipulated^ in most cases, 
to be payable at so much per day. If the ship be detained 
beyond her days of demurrage, as specified in the chartef- 
party, the sura payable per day, under the charter-party 
for the demurrage there allowed, is primd facie the mea¬ 
sure of compensation for the extended time* But it is 
open to the ship-owner to shew that more damage has been 
sustained, and to the freighter to shew that there has been 
less than would thus be compensated. In covenant upon 
a charter-party, for detaining a ship beyond the stipulated 
time of demurrage, the plaintiff claimed a compensation 
for the extended time, at the rate mentioned in the char¬ 
ter-party for the stipulated days of demurrage, and the 
defendant only paid into Court half that rate. Lord El- 
lenborough left it to the jury to say, whether the owner 
was entitled to so much as he claimed ; and the jury found 
for the plaintiff, at the rate of 7/. per day, upon the prin¬ 
ciple above stated; eight guineas a-day being what the 
plaintiff claimed, and the defendant only having paid into 
Court at the rate of 4/. (m) 


The^atc of 
demurrage is 
what is ex¬ 
pressed in the 
charter-party; 
or will be as¬ 
sessed by the 
Jury upon 
eridence of 
the usage of 
merchants. 


If no rate of demurrage be expressed in the charter- 
party, there is no direct custom of trade to fix it. It may 
be regulated by the burthen of the ship, by the quantity 
of goods she is freighted to carry, or the damage which 
she is likely to receive from remaining in the port where 
she is detained, or the loss sustained by not being able to 
employ her in another service, or the like. The Court 
will be governed by the opinions of mercantile men, con¬ 
versant with such subjects, as to what may be a reason¬ 
able compensation for the use of the ship for the time, and 
under the circumstances she is detained. 


When by the charter-party, or bill of lading, the freighter Working dajs 
covenants with the master to unload the cargo in a certain Sundays, or 

number of days generally, or pay demurrage, it means custom-houst 

* holidays. 


(m) Moorson v. Bell, % Campb. 616. 
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working* days, and not running days ; (w) though it is best 
to express in the contract which is meant, and that is usu¬ 
ally done to avoid all disputes upon the subject, especially 
as witnesses called on such subjects are likely, either from 
ignorance or dishonesty, to differ in their testimony.— 
Working days, it seems, do not include Sundays, or cus¬ 
tom-house holidays, but only such days as are, in tho 
literal sense of the word, working days, in Avork of a simi- 
• lar nature. When there is a doubt upon the language of 
contracts of this sort, it must be explained by the usage. 
Accordingly, where a question of this nature came before 
Liord Eldon at Nisi Prius^ he left the question to a spe¬ 
cial jury of merchants; and they found a verdict for the 
defendant, construing the general words of the contract 
to mean working, and not running days. “ If,” said his 
Lordship, no evidence had been offered, and I was to 
decide on the clause itself, I should have been of opinion 
it meant running days ; and if so, the parties must abide 
by the contract, though incapable of performance. If it 
had been the case of inland trade, it must have meant 
working days, as the law of the country prohibits the 
working on any other.” 


Principles 
which the law 
has followed 
in giving a 
liberal inter¬ 
pretation to 
charter-par¬ 
ties. 


We shall employ the sequel of this Chapter in explain¬ 
ing some of those rules and principles which the law adopts 
in interpreting the intention of the contracting parties in 
charter-party. It may be generally premised, that with a 
view to the interest of trade, and to the exigencies of mer¬ 
chants in remote parts, the law gives as liberal a construc¬ 
tion to these deeds as is possible; and, occasionally, in 
favour of the manifest will of the parties, dispenses with a 
rigid exaction of the rules of law as to the construction 
of deeds. But this indulgence of course is never extended 
so far as to trespass upon the great principles of the law, 
nor to pursue the particular equity of one class of cases 
at the expence of the certainty and precision of law in all. 


« 

(») Cochran v. S Rif* Itl. CUs case cited ante, p.sS. 
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With this observation we shall proceed to state some of 
the chief cases, and explain the principle upon which they pariici. 
have been decided. ^ 


In White v. Parkin, (o) the parties had entered into an 
agreement by charter-party, that the ship should take in 
her lading in some port in the British channel; but they 
afterwards entered into a parol engagement, that the ship 
(which was at that time lying in the Thames) should im¬ 
mediately commence her lading, and should pay hire to 
the ship-owner from the day of such commencement. The 
Court held, under these circumstances, that such parol 
agreement was binding, inasmuch as it did not contradict, 
nor was inconsistent with, the charter-party. Lord El- 
lenborough observed, that though parties could not dis¬ 
pense by parol with the performance of any of the cove¬ 
nants in a deed, there could still be no objection to an 
earlier inception of the service than that which was cove¬ 
nanted for under the deed. A parol agreement must not 
contradict a covenant under deed, but it may assist or 
precede it. 


White V. 
Parkin. 


In Johnson v. Greaves (p) an action was brought against Johuion v. 
the charterer, for having procured an insufficient licence, 
under which the vessel was seized and detained, but after¬ 
wards restored. But as it appeared upon the trial that 
no licence was actually necessary for the voyage, though 
the merchant and ship-owner, under a misconception, had 
contracted for one in the charter-party; it was held by 
the Court that, as no licence was necessary, the merchant 
was not answerable on the covenant for the consequences 
of an alleged insufficient licence. Upon the same princi¬ 
ples of equity, in Havelock v. Geddes, (q) when the mer- Havelock p. 
chant had conditioned with the owner that an extra num- 
her of men should be taken at his expence to work the 


(o) 12 East. 578. and see post, 

(p) 2 Taunt. 

5? 


(q) 10 East. 555. 
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Constructioa ship, but that he (the merchant) should not be called upon 

to pay them, until the ship's discharge, or return from her 
voyage; the ship being accidentally burnt in the West 
Indies, the Court held that the merchant was still liable. 

Again, in Davidson v Gwynne, (r) where it was condi* 
tioned in the charter-party that the merchant should have 
the disposal and direction of the ship, but where the mas¬ 
ter, upon leaving the port of London, signed bills of lading 
for delivering his cargo at Lisbon, and thereby made him¬ 
self answerable for such delivery, it was holdeii by the 
Court that the merchant could not afterwards change the 
direction of the ship to Gibraltar, without giving up the 
bills of lading to the master, or at least offering a sufB- 
cient indemnity against any claims that might be made 
upon him by the holders thereof. 

In the charter-parties of earlier times, it was a very 
usual clause that the ship should sail with the first fair 
wind. In Constable v. Cloberie, (s) the defendant pleaded 
against the payment of freight, that the ship had not so 
sailed, but had waited some days ; not, however, imputing 
any unreasonable delay, but merely negativing the circum¬ 
stance that the ship had sailed with the first fair wind. 
The Court held that the substance of the contract must 
be understood as conditioning against delay, and not that 
the ship should sail with the next wind, which changes 
every hour, and that the merchant must pay the money. 

Upon the same principles of equitable interpretation, 
if there should be a breach of any covenant in a charter- 
party, the Courts of law will consider such breach ac¬ 
cording to its peculiar nature and circumstances; they 
will not judge the contract to be annulled by the violation 
of some immaterial covenant; but will consider, under 
all the circumstances, whether such covenant be a condi- 


or coarier- 
parliei. 


Davidson V. 
Gwjnne. 


(r) IS East 381. 


(s) Palmer ssHr. 
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tion precedent, or a condition subsequent, whether its sub* 
ject matter aifocts the whole consideration, or whether it 
only impairs and diminishes, takes away some advantage, 
or attaches some inconvenience and loss to the interest of 
the party affected by such breach. In the first case, that 
is,"where the condition broken is a condition precedent, 
the Courts will of course adjudge it to be a total failure 
of the agreement, and therein a forfeiture of all the sti¬ 
pulations under it. But where the breach only partially 
affects the main consideration, and can be compensated in 
damages, the Courts will require it to be made the sub¬ 
ject of a cross action. 


To a condition, , precedent or subsequent, no technical 
wwds are necessary: whether a condition be precedent or 
subsequent depends upon the nature of the transaction, 
and the meaning of the parties. 


The case of Borninan and Tooke (i) was decided upon 
this principle. It was an action for freight, by a ship¬ 
owner, against a merchant who had hired a ship upon a 
charter-party, in which it was covenanted that the ship 
should take in its full load of timber with all possible ex¬ 
pedition at Riga, and should thence sail “ with the first 
favourable wind” direct to Portsmouth, The ship arrived 
at Portsmouth, and delivered its cargo, which was accepted 
by the merchant. But the merchant refused to pay the 


Every breach 
ofcovenant 
doesnoturiuul 
the contract. 
DUlinction 
of conditions 
precedent and 
subse<iuciit. 


freight, under the allegation that the ship had not sailed 
direct from Riga to Portsmouth, but had unnecessarily 
pul into Copenhagen, where she was detained until that 
place surrendered to the English arms; and in conse¬ 
quence of which deviation he had been obliged to have 
fresh insurances upon the cargo. Lord Ellcnboroiigh 
decided that this was no condition precedent, but only 
a general stipulation, that there should be no uuneces- 


(I) 1 Campb. 377. See likemse and Davidson v.Gwynne, ante, and 
Ritchie v. AtkiAion, 10 East 205. 12 East. 3S1. 
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sary delay; and that, if there were any, the merchant 
should be compensated according to the circumstances* 
hold, indeed, that any short delay in setting sail, 
or that any trifling departure from the direct course of 
the voyage, would entirely annul contracts of this kind, 
and leave ship-owners without remuneration who had 
actually brought the cargo, would be to introduce a rigour 
fatal to all contracts of this kind. His Lordship con¬ 
cluded with observing, that if the merchant had suftered 
'any loss, or had been put to any extraordinary expenco, 
he should have made it the subject of a cross action. The 
distinction was, where the covenant went to the whole con¬ 
sideration, and Avhere it only affected it partially. Where 
mutual covenants go only to a part of the consideration, 
and a breach may be compensated in damages p7'o rald^ 
there the party injured, having the means of remedy on 
his covenant, shall not plead it as a condition precedent. 

Thomson r. Inglis (u) was determined upon the same 
principle. In this case the defendant, the charterer of a 
ship, had covenanted to load and dispatch her from To¬ 
bago, in the West IiidicH, so that she might sail with the 
convoy appointed to depart frtmi thence the first of August. 
The ship arrived in Tobago on the 8th of July, and was 
ready to take in the homeward cargo on the 14th, and 
might have taken in her whole cargo within a week if it 
had been ready. Bat on the 2i^d of July, wiieii she had 
taken in only a part, the convoy sailed ; and the captain, 
deeming himself hound in duty to consult the safety of 
the ship, sailed with it, though an offer was made by the 
merchant of a complete cargo, if he would stay a few 
days longer. Under these circumstances the ship-owners 
brought an action against the merchant for the whole 
freight upon the covenant. The merchant pleaded in de¬ 
fence, that he had covenanted only to have the cargo ready 
by the first of August, and that it would have been ready 


(ti) 3 Campb. 488. See likewise IIotlK.m v» £. 1. Company, 1 T. A. C38* 
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by that day. But Lord Ellenborough held that this was Conaifiiction 
no defence. Such covenants must have a reasonable con-jparties. 
struction, which was, that the ship should be loaded so a? 
to depart with the convoy appointed to sail on the first of 
August; but which, in fact, might sail a day sooner or a 
day later; that is, on or about that time : the merchant, 
therefore, was bound under this stipulation to load the 
ship in time, if it arrived in time. The ship had arrived 
in time, and the merchant had failed. 

It is unnecessary to explain the principle of these deci¬ 
sions by further cases of the same nature, as they all pro¬ 
ceed upon the same point, of the actual intention of the 
parties, or of the degree and kind of breach of cove¬ 
nant as regards the main consideration of the contract. 

Thus, in the above case of Thompson v. Inglis, if the ship 
had not arrived in time, the breach would have been upon 
the part of the ship-owner; and though the merchant must 
have paid freight for what the vessel actually brought, 
and could not have pleaded the breach of covenant as a 
total discharge from his obligations under the charter- 
party, he might have brought a cross action for the 
injury sustained, and would have recovered according 
to the amount proved. But, in Shadforth v, Higgin, (r) 
where a ship was freighted to go in ballast to Ja¬ 
maica, and bring home a cargo from thence, and the 
freighter undertook to provide a full cargo for her in time 
for the July convoy, provided she arrived in Jamaica by 
the 25th day of June, but the vessel did not arrive till 
some days afterwards, it was held that such j/lxed time 
was a condition precedent, and was to be considered as 
the farthest time which the party would grant; and that 
under these circumstances the merchant freighter was en¬ 
tirely discharged from his contract to furnish a cargo. 

The principle of the decisiontn both of the above cases 

(v) S Campb. S85. 
i>2 
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is obvious. In Thompson v, Inglis, the exact point of 
time was merely secondary ; the main and primary object 
of the parties was, that the ship should be loaded in time 
for the convoy, on whatever day it should sail. But in 
Shadforth v. Hi^^in the time was manifestly a primary 
consideration, being the furthest day which the merchant 
could allow. The different decisions in* the two cases 

I 

originated in this difference of circumstances. 

« 

One of the points decided in Havelock v. Geddes {x) 
proceeded upon the same equity as respected the time of 
repairing a ship. In this case the ship-owner had cove¬ 
nanted in the charter-party, that the ship should, at his 
expence, be forthwith made tight and strong for a voyage 
for twelve months to foreign parts, under which covenant 
the merchant immediately put his cargo on board. Upon 
the return of the vessel the merchant refused to pay the 
freight, alleging that the owner had not forthwith duly 
made his vessel tight and strong, in conse(|uencc of wliicli 
she had been compelled to stop at Portsnioutli to repair, 
and he had been delayed in the receipt of his cargo. But 
the Court held that he was liable to the freight for two 
reasons; in the first place, because he had accepted the 
ship in the condition in which it was iuimodiatoly after the 
charter-party, and put his goods on board. And, second¬ 
ly, because the freighter had performed the voyage, 
though perhaps imperfectly; but that if the merchant had 
sustained any damage in consequence of such imperfect 
performance, he might receive satisfaction in damages by 
a cross action. The same point was again ruled by the 
Court, in Ritchie r. Atkinson, {y) to which we had before 
occasion to refer upon another subject. The plaintiff, in 
this case, had not taken on board the whole cargo for 
which he had covenanted in the charter-party; but having 
taken part, and safely delivered it at home, he brought 
an action against the merchant for the freight of such part. 


(x) IC Eani. 555. 


ip) See autCf and lo Sait. 295 . 
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The merchant refused to pay any freight under the al- 
leged breach of covenant. But the Court held that, hav- parlies, 
ing performed some of the service, he was entitled to tlf^ 
specific remuneration agreed upon, and that the merchant 
must bring a separate action fijr the breach of the cove¬ 
nant. 


I 

When there is a total failure of consideration, and no 
part of the service rendered, the Courts of law will hold 
that it is a total breach of the contract. But where the 
merchant has received some beneht, and the owner, al¬ 
though he may not have performed the whole of his duty, 
has rendered some service by the performance of a part, 
the courts of law will give a remuneration, pro rald^ for 
such part, and, as before said, refer the merchant to his 
cross action for the particular breach. 


But this principle of the equitable interpretation of con- The Court 

tracts is necessarily limited by certain maxims to which the , 

. iievc aguin.H 

Courts of common law rigidly adhere, and beyond which express and 

they will not explain nor correct the letter of charter- 

parties. In cases exceeding the possible limits of this in- thoughp<?r«e 

diligence, the parlies, if they suffer any consequences which 

they did not intend, or foresee, must take the consequence 

of 1 heir own ignorance, or negligence, in the construction 

of their deeds, and must not expect to receive relief at the 

expence of the established principles of law. The same 

rule will apply where the specific stipulations of a charter- 

party, though manifestly hard and unequal, are the express 

and positive engagements of the parties; such as where they 

arc obligatory upon one party, and optional to the other. 

Therefore, in Shubrick v, Salmond, (z) where the master 
of the ship had absurdly agreed to reach an island on a 
day certain, and that if he arrived upon that day, the mer¬ 
chant should be absolutelj/ bound to give him freight, but 
if later, that it should be optional with the merchant 


(^) 3 Burr. 1037. 
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whether he should lose the whole voyage, the Court held 
that as he had made the engagement, he must abide by it. 

i 


A contract of 
charter-party 
18 broken by 
even an inno¬ 
cent non-per¬ 
formance 
where it 
affects the 
whole con¬ 
tract,—where 
the thing 
is not imper¬ 
fectly done, 
but not done 
at all. 


Upon the same principles, though the courts of law, in 
the event of any partial breach of covenant, will not suf¬ 
fer the ship-owner to lose the reward of the greater por¬ 
tion of the service which he may have performed, they will 
still not extend this indulgence to cases in which a breach, 
apparenfly partial, goes to the whole and main object of 
the voyage; and, therefore, in Osgood v, Groniiig, (a) 
where the failure of the performance, though well in¬ 
tended, went to the root of the contract, it was adjudged 
by the court to be a non-performance of the whole con¬ 
tract. 


Whether mutual stipulations in a charter-party are, or 
are not, dependent one on another; and, therefore, whe¬ 
ther or not ail action lies for one party without previous 
performance or offer to perform the stipulations on his 
side, depends on the nature of the case under consider¬ 
ation. In the construction of such contracts, conditions 
are to be taken as ]>recedent, subsequent, or independent, 
according to the fair intention of the parties, (to be col¬ 
lected from the instrument) and technical words, encoun¬ 
tering such intention, must yield to it. (A) Thus uhere, 
by charter-party between the ship-owner and freighter, 
the ship-owner covenanted to proceed from London to 
Naples, and there to deliver the outward cargo; and, 
having so done^ to receive on board a return carffo, re- 
straint of princes excepted; and the freighters covenanted 
that they would provide, at Naples, a full and complete 
return cargo; and that 1750/. should be paid on delivery 
of the outward cargo, which should be considered as earned 
for outward freight; the Court of K, B. held, that in co¬ 
venant against the freighters for not providing a return 
cargo at Naples, they could not plead, in excuse of per¬ 
formance, that the outward cargo was seized by the go- 

(«) 2 Ca apb. 486. (i) Storcr v. Gordon, 3 M. and S. 308. 
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vernment at Naples, and was delivered to them, for the 
delivery of the outward cargo was not a condition precedent 
to the providing a return cargo; but the delivery of tho^ 
outward cargo was a condition precedent to the payment 
of the 1750/, ; and, therefore, a breach assigned for non¬ 
payment thereof was, under these circumstances, not sus¬ 
tainable. (c) 


An offer by one party, with an immediate ability of per¬ 
formance, to perform a condition precedent in a charter- 
party, with a refusal to accept it, is equivalent to per¬ 
formance. (rf) And where the performance of a condition 
precedent, on the precise day stipulated, is rendered im¬ 
possible, from the deed having been executed after the 
day;—it seems that the right arises by a subsequent per¬ 
formance. But where, by the terms of a charter-party, 
freight was reserved monthly, and payable on the arrival 
of the ship in her port of discharge, an offer by the owner 
to perform the voyage, and refusal by the freighter, 
are not equivalent to actual performance, (e) The non¬ 
performance of a covenant by the owner to make the ship 
tight for a voyage of twelve months, gives the merchant 
an option of repudiating his contract; and is not a condi- 
(lion precedent to the recovery of freight after the freighter 
has taken the ship into his service, and used her for a cer¬ 
tain period. (/') So, likewise, sailing with the first con¬ 
voy is not a condition precedent, unless expressly made 
so : (g) and semhle^ that where the freighter covenants to 
pay freight in consideration of the covenant by the owner 
in the charter-party, (one of which is, that the ship shall 
sail on or before a certain day,) it is not a condition pre¬ 
cedent. {h) So, where the agreement ivas, that the master 

(c) Slorcr V. Gordon, 3 M. & S. (/) Havelock v.Gcdde^, 10 East. 

309. 555. 

(d) Holhain v. E. 1. Company, (g) Davidson v. Gwynne, 

] T. R. 638. p. 32. and 12 East. 331. 

(r) Hall V. Cazenove, 4 East. 477. (h) Hall v. Cazenove, 4 East, 

and StiiUli v. Wilson, 8 East. 437. 477. and ante, p. 32. 
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should lokd a complete cargo, and proceed and deliver the 
same on being paid freight, at so much per ton, it has been 
•determined, that the delivery of a complete cargo was not 
a condition precedent to the right of freight. (0 


Under this head of the construction of charter-parties, 
several cases have arisen which involve principles not pe¬ 
culiar to this species of contract; and, therefore, need 
only be slightly touched upon in this place. Thus, where, 
by the terms of a charter-party freight was paid in ad¬ 
vance, and without the master’s fault the voyage was not 
performed, and the ships captured, it has been decided 
that the money cannot be recovered back. (A:) 


If the performance of a contract become impracticable, 
through the act of God, and there is no provision therein 
exonerating* the contractor from performance under such 
circumstances, he must answer for the breach of it in da¬ 
mages. (0 Thus a freighter, who covenants generally to 
load a cargo, and is prevented from so doing by the pre¬ 
valence of the plague, is liable on his covenant, {m) 

Here, indeed, the principle is obvious : the freighter is 
the adventurer who chalks out the voyage; and is to fur¬ 
nish, at all events, the subject matter out of which freight 
is to accrue. If the performance of his covenant be ren¬ 
dered unlawful by his own government, the contract is, of 
course, dissolved; but if, in consequence of events which 
happen at a foreign port, the freighter is prevented from 
furnishing a loading which he has contracted to furnish, 
the contract is neither dissolved, nor is he excused for not 
performing it, {n) but must answer the breach in damages. 

(0 Ritcliie %>• Atkinsoo, 10 East, ante^ and 10 East. p. 53. 

S95. {m) Barker v, Hodgson^ 3 M. 

(k) Dc Silvale r. Keodal, 4 M. and $. S6T. 
and S. 37. (n) 2 Vernon 212, and Blight 

(/) Shubrick v. Salmond* 8 Burr. Page, 3 B. aad P< S95. SccjpoW. 
1637. and Rjtcluc v. AlkipspP} 
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So^ likewise, a contract for the carriage of goods is not 
dissolved by an embargo suspending its performance, but 
must be carried into execution on the removal of the em¬ 
bargo. (o) But where a foreign ship is chartered in Eng¬ 
land by a British subject, with the usual exception, against 
restraint of princes^ and performance of the voyage is 
prevented by an embargo laid by the British government 
on ships of that nation, a British subject is discharged 
from his contract, (jo) 


In all cases, indeed, where a contract is unlawful, or 
becomes so, after it is made ; or where, by performing it, a 
man would derogate from the public duty which he owes 
to his country; under such circumstances the non-per¬ 
formance of it is matter of peremptory obligation, and 
therefore an excuse in law. But the mere apprehension 
of a hostile embargo, founded on a general rumour, though, 
in fact, an embargo was laid on six weeks afterwards, will 
not justify a breach of contract, {q) 

Upon the principle before laid down, no action will lie 
on a contract made with reference to an illegal voyage; 
thus, to carry goods securely, shipped without the licence 
of the South Sea Company, to a place within the limits of 
their exclusive trade; for the illegality of the principal 
contract destroys all derivative rights by virtue of it. (r) 

But though a contract in violation of the law may be 
void; yet it cannot be illegal in the usual sense of that 
term, if the party be ignorant of the law, and does not 
contemplate any illegality in his share of the contract. 
It has been holdeii, in many cases, that it is not sufficient 
to invalidate a contract for a sale of goods, that the vendor 

( 0 ) Hadley v. Clarke^ 8 T. R. 5S0. anto, and post. 

259. (r) Wilkinson v. Londonsack, 3 

(p) Touteng v. Hubbard» 3 B. M. andS. 117. andToulmin r. An- 
and P. 291. and see this case post, derson, 1 Taunt. 227. See likewise 
{q) Atkinson lu Ritchie, 10 East. Vol. I. p. 100. 
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Master, &c. 
of Trinity- 
House, V. 
Clark. 
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knew Ihey were to be applied to an illegal purpose, unless 
he have a share in the unlawful transaction, (s) By ana¬ 
logy, therefore, to this case, where A. commissioned B. to 
get a charter-party elFected on his ship, Russian built, and 
British owned, and she was accordingly chartered to go 
to America, and to take in there a cargo of permitted 
goods, rice and cotton being specified,* and to sail there¬ 
with to Cadiz, Lisbon, or Clottenburgh, as directed; 
but by previous agreement it appeared to have been 
w ithin the contemplation of the parties to carry the goods 
to some port in the (Jnited Kingdom, and that the ship 
should carry no licence: the Court held, that this w^as 
not an illegal contract, so as to deprive A. of bis right to 
his coininission for procuring the charter-party to be ef¬ 
fected. (/) 

Exceptions in the master’s covenant to receive a cargo 
are not to be incorporated, by implication, in that of the 
freighter to provide one. (m) And wdiere a charter-party 
stipulated for delivery at X., Y., or Z,. &c., but Y. was 
omitted in the bill of lading, it was held, that such omis¬ 
sion only relieved the master from the duty of going to Y., 
if disinclined, but did not take from him the power, (.r) 

It is a general rule, that the charterer^ not tlie chartered 
parti/ of a ship, is to be considered as the owner : but there 
are exceptions to this rule; namely, where by the terms 
of a charter-party, coupled w^ith the particular nature of 
the service in which the ship is employed, an intention to 
vest the temporary property in the chartered party can be 
inferred. One of the terms in the case of The Master of 
the Trinity House r. Clarke was, that the cliarter-party 

( 5 ) Hodgson o. Temple, 1 Marsli 5. illegal voyage, was not insuralde ? 

(0 Haines V. Busk, 5 Taunt. 5S1. (u) Sgoerds v, Luscombe, 16 

Sec likewise Sewell v. R. E. Com- East. 901. 

pany, 4 Taunt. 856. Where part of (x) Shepherd v, Dc Bernalcs, IS 
the voyage w'as illegal, qufp.re, whe- East. 565. 
thcr that part, antecedent to the 
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“ ffranted” the ship, and “ let it to hire and freight,” Cowtruetion 
wliich are proper words of lease. The nature of the ser- parties, 
vice was the transport service. Upon a question who was 
to be considered as the owner, whether charterer or char¬ 
tered party, the court of K. B. decided, that though the 
former was in general to be so considered, yet that the par- 
ticidar terms of thfi charter-party, coupled with a consider¬ 
ation of the peculiar nature of the service contracted for, 
shewed an intention to transfer the ownership to the char¬ 
tered party, (y) 


Upon the same principle, although the proprietor of the 
ship should furnish the chartered party with a master and 
crew to navigate the vessel, such a circumstance would 
not be inconsistent with the possession and temporary pro¬ 
perty of the vessel being in the chartered party. The 
court, indeed, in the case above cited, considered such 
possession of the master and crew as not reserved by the 
proprietors of the ship to restrain or interfere with the 
full and free use of the ship by the chartered party, but 
as subsidiary and subservient to such use. It is,” said 
Lord Ellenborough, ^^the same thing as the hire of a waggon 
and team for a certain time, the proprietor of the waggon 
stipulating that the waggon should be driven, and the 
horses taken care of, by liis own waggoner and boy, whom 
he was to feed. In such a case it could hardly he made 
a question, that the waggon and team were in the posses¬ 
sion of the hirer during the harvest, or whatever the term 
might be for which they were hired.” 


When the pos¬ 
session of the 
ship remains 
iu the char¬ 
terer, and not 
in the char¬ 
tered party. 


It must be admitted, however, that the terms made use 
of in charter-parties, to charter a ship,” arc, in their 
general construction, equivocal. They may either laeaii 
a contract in the nature of a demise of the hull of the ship, 
or a mere contract for the conveyance of goods, by which 
the space and capacity of the ship are let to the freighter. 
In the former case, according to the authorities, the 
(^) Master, &c. ofTrinily House, t*. Clark, 4 M. and S. 26S. 
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chartered party would have a temporary property, and an 
entire possession, not controlled by the circumstance that the 
ship-owner furnished a master and crew to navigate the 
ship. In the latter case, the charter-party would not 
differ from a bill of lading of the whole cargo; and the pos¬ 
session would remain in the proprietor of the ship, and 
not in the freighter. Many important points, as to the 
right of lien for freight, depend upon this distinction, wliicli 
will be more accurately considered in another chapter. 


Savillc V, 
Campion. 


In a very recent case, it was covenanted by a charter- 
party, that the owner should receive on board, in London, 
all such goods as the freighter thought fit to load, and 
should proceed therewith to Madras. That all the cabins 
but one, which was reserved for the use of the captain, 
should be at the disposal of the freighter, who was to ap¬ 
point a supercargo to superintend the stowage of tlie goods; 
but the captain and cx*ew were employed and paid by the 
ship-owner. The Court of K. B. held, that there being 
no express words oi demise of the ship itself in tlie charter- 
party, the freighter did not thereby become the owner for 
the voyage, but that the possession continued in the ship¬ 
owner, and that he, therefore, had a lien on the cargo for 
his freight. (2) 


It still remains to touch slightly upon a few miscella¬ 
neous cases not easily distributable under any particular 
head. In actions upon charter-parties, the most difficult 
questions arc those whicli arise upon their construction ; 
not only as respects the covenants, whether they are pre¬ 
cedent, subsequent, or independent, but as respects tlic 
reciprocal duties of the owner and freighter, and the ad¬ 
measurement of damages in the event of any breach of 
contract. In an action to recover damages for jiot pro¬ 
curing a cargo, (according to the terms of the charter- 
P'^ii'ly)) lo consist of various articles chargeable with dif- 

(z) Savillc t'. Campion, 2 B. and the chapter on Freighl, compared 
A. 503. and see this case post. 111 with other decisions. 
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iVrcnt rates of freight, it has been decided, that the proper 
measure of damages was to estimate the freight by means 
of an average, so as neither to take the greatest possible 
freight, nor the least, (a) And the freighter cannot, in 
calculating the amount of dead freight, insist upon the 
specific burthen of the ship as stated in the charter-party, 
unless the misrepi«sentation had been fraudulent. But 
where, by a charter-party, a ship was described to be of 
the burthen of two hundred and sixty-one tons, and the 
freighter covenanted to load a full and complete cargo; 
the Court of King's Bench decided, that the loading of 
goods, equal in number of tons to the tonnage described 
in the charter-party, was not a performance of the cove¬ 
nant, but that the freighter was bound to put on board as 
much goods as the ship was capable of carrying with 
safely, (b) 


Construettofi 
of charter- 
parties. 

./ 


In the construction of a charter-party, where the instru¬ 
ment proposed in the commencement to contract for the 
charterer and his partner; l)Ut, throughout the remainder 
of the deed, all the stipulations and obligations were in 
the name of the freighter; it was decided, that the words 
in the beginning of the instrument, for himself and 
partner, ran through the whole, and bound them both 
equally, since the name of such partner need not have 
been introduced at all, if it had been intended that the 
other alone should be responsible, (c) But where the 
master of the plaintiff’s ship entered into a charter-party, 
as agent for the plaintiffs, with the defendant, a partner 
ill the house of M. and Co., for the delivery of goods on a 
stipulated freight, and the goods were delivered to M. and 
Co., the consignees in the bill of lading, the Court of K. B. 
determined that the plaintiffs could not maintain assumpsit 
against the defendant for freight, (d) 

(a) Thomas o. Clarke and Ano- tber, t Star. N. P. 45. 
ther, 3 Star. N. P. 45. (d) Shack p. Anthony, 1 M. and 

(5) Hunter v. Fry, 3 B. & A. 431. S. 579. 

(c) Thomas r. Clarke and Ano- 
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Where the charter-party first provided for the rate at 
which freight was to be paid; next, the time when the 
earning of it was to commence, and the period when it 
was to end; and then went on to provide for the time when 
the freight was to become payable, both of what should 
become due upon the ship's arrival at the destined out¬ 
ward port, and what should subsequently become due 
after delivery of the cargo; but contained no provision 
whatever for the payment of any freight, until such arri¬ 
val; the Court of K. B., in construing it, held, that these 
provisions constituted but one entire continued covenant, 
qualified as to the mode of payment, the payment of any 
freight being made to depend upon the arrival at the out¬ 
ward port, and not at all events. The loss having hap¬ 
pened before that arrival, no provision was made by the 
covenant for the payment of any freight; and as the cliar- 
tor-party did not appear to have defectively stated the 
intent of the parties, the Court would only look at the 
terms in which the contract itself was expressed, (c) 

As an obligation by deed cannot be dissolved but by 
deed; so, where the plaintiff covenanted, by a charter- 
party, to unload the cargo at the port of London, a mere 
parol subslitution of the port of Liverpool, instead of 
London, w as held not to confine the effect of the deed, (d) 

Under the principles, of giving charter-parties a liberal 
interpretation, the courts have occasionally relaxed from 
demanding the strict execution of the letter of the deed, 
even as respects the voyage, where the deviation has 
been of a kind in which the consent of the freighter might 
reasonably bo implied. And, therefore, in Puller r. 
Stainforth, (e) where it was covenanted in the charter- 

(c) Gibbon v. Mendez, 3 B. and (d) Thomson v. Brown, 1 Moore 
A. 17. And see Smith v. WiU 358. This case appears to over- 
sou, 8 East. 437. Mackrell v. Sy- rule Hothain v. £. 1. Company, 1 
mond, Abbott. 345. And Bjrnc v. Dougl. 372. 

Pattinson, iVd. 347. (c) 11 East. 338. 
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party that the master should remain forty days at Peters- Constructioa 
burgh to dispose of tlie cargo, and if he should not sue- partiss. 
ceed in that time, that he might then bring it back to Eng- ,, 
land; but iutead of which the master, not having suc¬ 
ceeded in disposing of it in the forty days, proceeded to 
Stockholm, and there sold the cargo with the best inten¬ 
tions, and took in 9 ther goods for freight, with which he 
retul'neid to London ; it was decided by the Court of 
Kin«:’s Bench that he had committed no deviation within 
the substantial meaning of the charter-party, and, there¬ 
fore, was entitled to his freight under the deed, after car¬ 
rying to the account of the merclmiit the freight earned in 
bringing the goods from Stockholm. In Bell v. Puller(y*) i,,pulier. 

the Court of Common Pleas pronounced another decision 
upon the same principle. The circumstances of this case 
were, indeed, almost exactly similar with the preceding. 

It was covenanted in the charter-party, that the merchant 
should remain forty days at Petersburgh to dispose of a 
part-cargo of lead; and, if he should not be able to eflFect 
it in that time, he should bring it back to England. Upon 
bringing it back, the merchants were to pay him 2,700/-; 
but if the voyage succeeded, they were to pay 4000/, 

Having waited the stipulated time without elFecting the 
sale, and thinking that he might find an advantageous 
market at Stockholm, or at least by taking in a homeward 
cargt) there might save the merchant from a total loss of 
the freight of the lead, the master, instead of immediately 
returning to England, sailed for Stockholm, and there 
took i.n a homeward cargo of hemp, with wliich and the 
lead, he then returned to England. The clear profit of 
bringing this cargo was about 2,400/.; the sums payable 
under tlie charter-party, as before said, if the voyage had 
been successful, would have been about 4000/.; the master 
offered to settle the account with the merchant by charging 
him with what would have been due if he had loaded the 
ship homeward, and allowing him the benefit of the clear 
earnings that had been made; thus demanding from him 

(/) 2 Taunt. 285. 
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about 1,600/. But this ke refused; and insisted that the 
earnings should go in diminution of the S,700/., &c. and 
that the master was, therefore, entitled only to about 600/. 
Upon this the master brought an action in the Court of 
Common Pleas, upon the charter-party, for the non-pay¬ 
ment of the 2,700/. with the per centage and gratuity. 
At the trial the Jury gave a verdict for those sums. An 
application was made to the coiirt to reduce the verdict 
to the sum that had been previously offered by the mer¬ 
chant ; but, after argument, the verdict was allowed to 
stand, ig) 


The principle of the decision in this case appears to be, 
that the parties themselves, in their charter-party, had 
fixed the sum to be paid for the failure of their voyage; 
and that the voyage having failed, but the master hav¬ 
ing performed his full duty, he was entitled, as a mat¬ 
ter of course, to this sum. That, as far as respected the 
return cargo, he was bound, indeed, to bring back the 

lead: but as a greater part of his ship was unoccupied, 

• 

and as the occupation of it with a cargo for himself did 
not interfere with any possible interest of the merchant, 
w'hose business was in fact concluded, there could be no 
objection to his taking in such a portion of the homeward 
cargo on his own account. Mansfield, C. J., indeed, said, 
that he considered it as a mere contract to take certain 
goods to Russia, upon sale or return; and that he could 
see no reason why, in the return voyage, the captain might 
not earn what else he could, by taking other goods on 
board for his own benefit. In common cases of charter- 
party,” said his Lordship, there usually is a covenant 
that the freighter will supply a certain quantity of home¬ 
ward freight at the foreign port; and if he does not, the 
plaintiff has his action on the covenant against him. But 
suppose, instead of leaving the damages open, he stipu¬ 
lates, If 1 cannot provide a cargo for you, 1 will pay you 
60 much, would not the owner, in thatxase, have a right to 


(«r) Abbot, sii. 

1 
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take goods on board for his own account? His ship is at 
full liberty for him to make any other profit of; and in 
such a case he doubtless would insist on more or less 
liquidated damages, according to the chance he foresaw 
of getting freight home from the place where he was 
going; he would raise or lower his demand accordingly; 
and in such case 1 sec no reason why the person who liad 
stipulated to pay such liquidated damages, should be dis¬ 
charged from any part thereof on account of the profit 
which the plaintiff might make by the cargo supplied Iiy 
any other person.’* 

The charter-parties of the great public companies, and CoasimcUon 
more particularly those of the East India Company, are parlies of the 
usually conceived in more rigorous terms than those be- 
tween private merchants and ship-owners ; the value of the 
cargo being so much greater, and the Company itself hav¬ 
ing less opportunity of personal supervision. Accordingly, 
in the interpretation of those charter-parties, there is a 
wider scope for the indulgent consideration of the courts 
of law; and they will exercise the indulgence within those 
limits, which will preserve tlie existence of, and give effect 
to, a liberal and equitable intention upon the part of the 
Company, bnt without, on the other hand, departing too 
widely from the specific stipulations of the parties. 

The Court of King’s Bench proceeded upon this prin- Hotham 
ciple in the case of Hotluuur.Tlie East India Company. (/') 

In tills case the charter-party contained the usual clause 
of the East India Company’s charters, tliat the Company 
should not be liable to pay any freight or demurrage, un¬ 
less the ship arrived in safety in the river Thames, and 
there made a right delivery of the whole and entire cargo. 

Another clause in the same charter-party provided, that 
if any of the homew ard goods, when delivered, should be 
wet or damaged^ the ship-owners should take them at the 

(/) DoUflflfl, S77. 

B 
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invoice price. But by a third clause they were not to be 
charged with any damage, except such as should appear 
to be sea~damage. '^J^he ship, in her return home, met 
with a storm, and was stranded, whereby part of her cargo, 
consisting of salt-petre, w^as lost, and the principal part 
of what remained was damaged ; but tliat was got out of 
the ship and sent to London, whore the* vessel was af^er- 
W'ards brought, with a small part of the cargo still re¬ 
maining onboard. The defendants contended, that if they 
were liable to freight at all under these circumstances, 
they were, by the above clauses in the charter-party, en¬ 
titled to a deduction in respect of the goods lost, as well 
as those wdiich were damaged, and the cxpcnces of bring¬ 
ing home the latter, and rendering tlieni marketable. 
These points came on to be tried on diflerent feigned 
issues; and the jury found that the plaintiffs were not 
liable to pay for the goods lost or damaged ; but that they 
were liable to the defendants for their proportion of saying 
the goods, by way of general average, as well as the ex- 
pence of bringing them to London. And the Court of 
King’s Bench, upon argument, held this verdict right 
upon all the issues. Lord Mansfield, in delivering his 
judgment in this case, obsei'ved, that the charter-party 
was a contract of afiVeightment; and it was not in contem¬ 
plation of the parties that it should operate as an insur¬ 
ance against the perils of the sea. The Company, he said, 
stood their own insurers. The fair construction of the 
contract, therefore, was, that the ship-owners should he 
answerable for damage occasioned by their ow n fault, or 
that of their servants; as, from defects in the ship, or 
improper stowage, such as mixing commodities together 
which might damage one another. If they were liable for 
damages occasioned by storms, they would be insurers, 
not freighters. As to the distinction between the goods 
lost and damaged, his Lordship said, that the clause re¬ 
specting ship damage extended to all the former clauses 
of the charter-party, the wh^le of which was one entire 
contract, and must be understood in a manner consistent 
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with itself. It never could be intended that the owners of charter-**” 
should be protected from the less loss, but remain answer^ iwrtioj of the 
able for the greater. ^ pany.^”*”" 


It is, of course, in the power of the parties to make their 
contract in such terms that a charter-party may operate 
as % contract of insurance, as well as of affreightment; but 
as a stipulation of this kind is both contrary to the general 
nature of the deed itself, and is against fairness and rea¬ 
son, the Courts will endeavour to elude this construction, 
by presuming that neither party intended such a condition, 
and by helping such a presumption from the context of 
the deed. 


Amongst other clauses in the charter-party by the East Pamg* tno- 
India Company, there is usually one by which the Com- 
pany agree to pay to the owners in England 14Z. for each ludiaCom- 
passenger ordered on board the ship by any of their agents, the sh[p 
from any of their settlements. In Moffat v. The East India 
Company, (g) it was decided by the Court that this sum 
was payable for each passenger ordered on hoard the ship 
in India by the Company’s agents, notwithstanding the 
loss of the ship before her arrival in the river Thames. 


The principle of this decision was, that an extra expcnce 
was incurred by the owners laying in a stock, for the ne¬ 
cessary subsistence of the persons ordered on board by the 
Company’s agents, which expence is incurred whether the 
ship arrive or not. Nor is such charge repelled by the 
stipulation in the charter-party, that if the ship do not 
arrive in safety in the Thames, the Company shall not be 
liable for freight and demurrage, or for any demands in 
respect of the ship’s earnings in freight voyages for the 
company, or on account of any other employmentfor 
construing the latter words according to the context, they 
mean the employment of the ship in any other voyage or 


(ir) 10 East. 469. Vide likawise Hume v. E. L Company, 1 Black. 291. 
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adventure; and in no degree apply to the putting of the 
passengers on board. 

Another question arose upon the cliarter-party in the 
same case. It was one of the conditions of this deed that 
the company should allow the master 200A for every ca¬ 
lendar month he remained in India for the current.ex- 
pences of the ship; such payment from the first port of 
delivery in India, and to continue until the ship should 
be discharged from her last port in India, or China, to 
return to Europe. In the case in question the ship was 
ordered from England to Madras, from Madras to Canton, 
and I'rom Canton with her lading to England. In the 
course of her voyage to England she encountered a storm 
ofi* the coast of India, and sufiered so much damage that 
she was obliged to put into Bombay to refit. Here she 
remained for some months, for two of which months she was 
employed in some short service by the company, and was 
paid accordingly- The master, upon his return, demaiuled 
the 200/. monthly money for the whole time he had been 
at Bombay, and contended that Bombay was his last port 
of departure under the charter-party. But the Court de¬ 
cided against his claim, and held that the last port under 
the charter-party was Canton. 

It is another usual condition in charter-parties by the 
East India Company, that the Company’s presidents and 
consuls abroad may employ the ship hired either in trade 
or warfare. This clause came under the consideration of 
the Court of King’s Bench, in Dobree r. The East India 
Company. fA) The Company’s presidents abroad having 
not only employed the plaintiff’s ship to form part of a mili¬ 
tary expedition, but very considerably altered her form and 
appointments, in order to adapt her to the carriage of 
guns, the plaintiff insisted that they exceeded their power 
under the above cbiuse in the charter-parties. But the 


(A) Dohree v. B. V. Company, 15 Bast. 990. 
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Court decided that they had not exceeded it, and had Construction 

• chiirtcr** 

only to restore the ship to its original state, and that the partiei*. 

owner was not entitled to a greater sum than un^er the * 

charter-party. 


Another principle to which the Court will resort in the 
interpretation of,charter-parties, and by which it will 
occasionally limit the capacity of the strict letter, is the 
usage of trade ; for as the parties are necessarily supposed 
to be acquainted with the usage and customs of merchants 
in their own particular trade, it is a natural inference that 
such usages made a part of the general and understood 
circumstances under which they contracted, and that 
they are only omitted because supposed to be matter 
of concession upon both sides. Lord Kenyon, and after 
him Lord Ellenborougli, frequently acted upon this prin¬ 
ciple, requiring only that the usage should be good, rea¬ 
sonable, and general; in a word, the law merchant^ and 
not a bye-law, resolution, or agreement, of any mere body, 
or club of mercantile men. But it would seem that such 
usage will be sufficient, if it be universal amongst the 
company or association to which the two parties to the 
action, the plainlilf and defendant, belong. And, there¬ 
fore, in Donaldson d. Forster, (/) uhere it was the stipu¬ 
lation of the charter-party that the merchant should have 
the exclusive use of the cabin, and where the master al¬ 
leged a usage that, in charter-parties so expressed, the 
master was still allowed to take out a few articles of pri¬ 
vate trade ; l.a)rd Kenyon allowed the usage to be given 
in evidence in diminution of the strict obligation of the 
charter-party. 

But though the Courts, as before said, will assist the 
equity of cases, and will give effect tc the presumed in¬ 
tention of the parties, by construing the particular stipu* 
lations by reference to the context, and by selecting of two 
meanings that which is most fair and equitable, it is ne¬ 
cessary to repeat that they will not make new contracts 


P*} Abbot, ste. 
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for the parties, nor set aside positive and specific engage¬ 
ments, which, however hard, admit only of one interpre¬ 
tation. And, therefore, in Blight v. Page, (A) before 
cited, the Court of King’s Bench required the execution 
of the positive contract, or satisfaction for the non-per¬ 
formance, though the party had bound himself to what he 
could not perform. 


This was an action upon a memorandum for charter, 
by which it was stipulated on tlie part of the owners, that 
the ship should sail to Liebau, and there load, from the 
factors of the defendant, a full cargo of barley, and pro¬ 
ceed therewith to Berwick, and deliver the same on being 
paid freight at the rate of 8^. 6d. per quarter, with two- 
thirds port charges and pilotage, (restraints of princes and 
rulers excepted,) one half of the freight to be paid on the 
right delivery of the cargo, and the remainder in two months 
following; and the ship was to be allowed to remain on 
demurrage ten days over and above her running, or lay 
days, at 3/. per diem. On her arrival in Ciebau Roads, 
the capla'n was informed by the factors of the defendant, 
that the Russian government had prohibited the exporta¬ 
tion of barley, and that it uas, therefore, out of their 
power to furnish the intended cargo. The captain, how¬ 
ever, entered the port; and, after continuing there forty- 
nine days, returned in ballast to Berwick. The action 
was brought to recover 450/. for freight, 27/. 18^. for 
charges, and 30/. for ten days’ demurrage. It was argued, 
for the defendant, that the exceptions of the restraints of 
princes and rulers was applicable both to owners and 
shippers; but Lord Kenyon, C. J., decided against the 
defendant on this point, upon the above general principle 
of law; and, therefore, held that the plaintiff was entitled 
to recover the freight and charges ; but with respect to 
the demurrage, he held, that as it appeared that notice was 
given before the captain entered the port, that the factor 
could not furnish a cargo, there was no pretence for mak¬ 
ing the plaintiff liable to that charge. 

(k) 3 B. auil P. 295. and see ante, p. 81. 
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J'] luivc before had occasion to observe upon the exact 
analogy between the ship-owner, as a carrier by sea, and ing. 
the coinnion carrier by land ; and to add, that from this 
consideration of their common nature, the law, when not 
qualitied by the contract of the parties, imposes upon 
both relations tJie same duties and the same risks and lia¬ 
bilities. Their forms of business and dealing have like¬ 
wise the same i>:cneral resemblance. Thus the bill of 
lading of the ship-owner, (or his master,) is nothing more 
than his formal receipt as a carrier, by which he acknow¬ 
ledges that he has received certain goods on board his 
ship, and obliges himself to deliver them to the consignee 
or his assigns, in like good order and condition as he 
received them, t/w act of God^ the tangos enrmusy fire^ and 
all ami eveiyy other dangers and accidents of the seas^ rivers^ 
and 7iavigation^ of whatsoever tialure and hinds^ excepted,^' 

U may be unnecessary to observe, tliat the common law 
liability of a land carrier comprehends all accidents and 
los^: s whatever, whether by negligence or mere contin¬ 
gency; the act of God and the king’s enemies only except¬ 
ed ; and that under this liability the carrier is answerable 
for loss by tire. From the exact analogy of the two cliarac- 
ters of the ship-owner and the land-carrier, the common 
law would doubtless give the same extent to the liability 
of the ship-mafter, unless it were limited by this express 
precautionary restriction in the bill of lading. 

Where a vessel is hired by charter-party the merchant Bdlsoflading 

II 1 1 • 11 usually given 

is usually the hirer of the whole of such ship; and the by the masler, 

charter-party, us observed in the preceding chapter, is the gjJippfj „nder 

deed and contract under which she is let. When the churtcr-par- 

goods are shipped in pursuance of this contract, the master 
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delivers 'to the merchant bills of lading; the charter- 
party being the agreement to carry and convey, and the 
♦bill of lading being the evidence of the shipping of the 
particular merchandise to be conveyed in pursuance of 
the contract. But the bills of lading, which are more 
specifically such, and of which we are treating in the pre¬ 
sent Chapter, are those which arc usually given by the 
master or owner of a ship employed as a general carricf, 
and, in that character, receiving the property of various 
merchants, unconnected with each other, and engaging to 
convey their respective goods to the place of the ship’s 
destination. Upon receiving such goods, the master, in 
the first instance, merely gives a written acknowledgment 
of having received them on board, and imiiicdiaicly after¬ 
wards signs two, or sometimes three, of tlic more forma! 
acknowledgment and obligation, termed a bill of lading; 
one of which bills of lading is kept by the merchant for 
himself; a second transmitted to his consignee, factor, or 
agent abroad, by the post or packet; and the third usually 
sent to the same person by the master of the ship, together 
with the goods. The substance of this hill of lading, as 
above mentioned, is the formal acknowledgment of'having 
received the goods on board; and the engagement to deliver 
them to the consignee or his assigns, he orlheypajing 
the freight agreed, with the customary primage and 
average. Such bill of lading, therefore, may be consi¬ 
dered as containing three specific stipulations. The first, 
that he, the master, will deliver the goods in like good 
order and condition in which he received them to the con¬ 
signee or his assigns. But, secondly, that he expressly 
excepts himself from any liability for loss, damage, or ac¬ 
cident, arising from the act of God, the king’s enemies, 
fire, and all and every other dangers and accidents of 
the seas, rivers, and navigation, of whatever nature and 
kind soever. And, thirdly, that he shall be paid the 
freight agreed upon before delivery,” with the accus¬ 
tomed primage and average, (c) When the ship is home- 

* * 

(fl) For the present form of a bill of lading:, sec Appendix. 
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ward bound from the West India Islands^ whicl? send 
their boats to fetch their cargo from the shore, there is 
introdnced a saving out of this exception risk of boats so 

far as ships are liable thereto.^^ And in that case, the whole 
clause of the exception is as follows :—“ The act of Gody 
the king's enemiesy firCy and all and ecery other dangers and 
accidents of the seasy riverSy and navigationy of whatever na~ 
turd and kind soevcry save risk of boatSy so far as ships are 
liable thereto exceptedJ*^ 

A ship employed in the general carrying trade is termed 
a general ship, a name applying to distinguish it from ves¬ 
sels taken up upon charter-parties 

When it is intended to employ a ship in this general 
carrying trade, it is usual to give notice of such intention 
by advertisement of printed papers or cards, mentioning 
the name and destination of the ship, her burthen, and (if 
during a period of war,) whether she is to sail with any 
and what convoy, and other matters relating to the voyage. 
This advertisement is understood by merchants as a spe¬ 
cial engagement, assurance, or warranty, to the shippers; 
and accordingly becomes a part of the contract, although 
not afterwards repeated in the bill of lading. Hence, if a 
general ship have been thus advertised for a particular 
voyage, and her destination be afterwards altered, the 
owjier is bound to give specific notice of the alteration to 
every person who ships goods on board. Accordingly, in 
Peel V, Price, (b) a ship-owner was held liable for special 
damage to a merchant, whose goods he had received under 
the notice of one voyage, and had afterwards changed the 
destination of the ship, and performed his voyage by a cir¬ 
cuitous course, without any notice of the change. The 
action was in the form of a special action on the case for 
deceitfully representing that the defendant’s ship would 
sail from the port of London to Messina and Naples, 
and then altering her destination to Naples and Messina, 



Exceptions in 
bills of lading 
in the West 
Ibdia trade. 


The owner of 
a general ship 
is bound by 
the notices or 
advertise¬ 
ments issued 
by him re¬ 
specting the 
ship's voyage. 


(0 4 Campb. 
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»vherebj tlio plaintifl', who had shipped i*oodson l)oard her 
lor Pdessiiia, and ellectcd policies of insurance to cover 
tluU risk, was afterwards forced to eftcct other policies at a 
higher prcmiu:n, giving the ship leave to sail to Naples be¬ 
fore going to Mcssijui. The defendant had printed and 
circulated a card, totaling that this ship was to proceed to 
Messina arid Naples.” One of these cards had been 
received by the plaintifl', but at what time did not apptear. 
No freight otFering, the defendant, about the month of 
April, altered the destination of the ship in this amongst 
other respects, that she was to sail to Naples and Mes¬ 
sina.” A fresh card was printed and placed in the de¬ 
fendant’s counting-house. But there was no evidence 
that the plaintilf saw it; nor was it delivered to him. 
The ship sailed to Naples in the first instance, and the 
plaintiiVeirectcd policies in the manner stated in the de¬ 
claration. It was proved to be customary to alter the des¬ 
tination of ships when freight cannot be procured for 
them. Under those circumstances it was contended for 
the defendant that the plaintifi*was bound to have made 
specific inquiries as to the destination of tlic ship, before 
he put his goods on board ; in which case he would have 
learned that it had been altered. His loss arose from his 
own negligence. But Uibbs, C. J. held, that where a card 
has been published, advertising a ship for a specific 
voyage, if that voyage was altered, the owner was bound 
to give specific notice of the alteration, to all persons 
who afterwards should ship goods on board the v(*ssel, 
and that he was othcrw ise answerable for the loss w'hich 
they might sustain by supposing that the destination of 
the vessel remained unaltered. 


Discliargo of 
one bill of 
lading dis¬ 
charge of all. 


It has been said above, that it is the custom amongst 
merchants to have three copies of the bills of lading; 
one for the merchant at home, one for the consignee 
abroad, and one for the direction of the master on board 
the ship. Each of these ordinarily contains a clause, 
stating that the master of the ship hath afliirmed to three 
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bills of lading, of this tenor and date ; one of whirb bills 
boil)" accomplished, the other two to stand voi<l.” Ac¬ 
cordingly, the fulfilment of one bill of lading vacates all, 
and no inconvenience can arise in practice from the multi¬ 
plication of the copies. Although each part or copy of a bill 
of lading is of itself a separate and complete contract, as 
to the holder of that particular part; yet all the parts or 
copies make but one contract as to the master; therefore, 
if one be performed, all are so. 

A bill of lading, in the usual form, stipulates to deliver 
the cargo to A. B., merchant, or to his ow/gwr.” Un¬ 
der this stipulation, and, indeed, according to their 
general nature as explained by the usage of merchants, 
bills of lading arc transferable by indorsement, and in 
practice are daily so transferred. This power of trans¬ 
ferring bills of lading, though necessary for mercan¬ 
tile purposes, and, therefore, in their general effects, 
affording facilities to trade, is sometimes productive of 
cases of great fraud and hardship, but to which neither 
law nor equity can afford any adequate remedy; unless 
they should interpose at the expence of greater evils 
than they propose to remedy. Bills of lading are in¬ 
dorsed either in blank, that is, not dclining the consignee ; 
or to a person specially appointed to receive the goods; 
but whether the indorsement be general or special, makes 
no difference whatever. 

When goods are shipped to be carried abroad by a 
merchant resident in thia country, or are sent from one 
port of the kingdom to another, the persons to whom they 
are sent must necessarily be in one of three relations to 
the merchant by whom they arc transmitted; they may be 
buyers; they may be hU correspondents or consignees, 
with mutual dealings; or they may be merely his factors, 
agents, or brokers; and, iu the latter character, having 
given no value for the cargo, arc only his agents for the 
sale of it. But, under all these cases, a bondJide holder 
of u bill of lading, derived from the indorsement of an^ 


Transfer of 
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of thorn/ is entitled to the carg^o, and may claim it from 
the master, if he can prove that he has purchased it for 
* a good consideration. If a factor, or other agent, indorse 
the bill, OH his own account^ with notice of his bewg onli/ 
a factor to a third person, such third person is then only a 
sub-agent of the factor, and has no larger property or 
rights than the factor himself. But if the consignee, though 
a mere factor, make an absolute sale of the goods whilst 
at sea, and where no other delivery can be given than 
by the indorsement of the bill of lading, such sale will be 
good upon the mercantile principle of the transferable na¬ 
ture of bills of lading ; and the bond fide vendee is entitled 
to hold the goods by virtue of the bill of lading, though 
no actual possession be delivered, and though the factor 
may afterwards have embezzled the amount, or may have 
acted fraudulently, or in contravention of some covenants 
Davis i;.Rcy- by himself with the consignor. Thus, in Davis Rey- 
ijolds. nolds, (c) it was held, that the property of a cargo was 

so completely divested from the consignor, by a trans¬ 
fer by the consignee before the arrival of the vessel, 
that the consignor lost his equitable right of stopping in 
transitu^ though the consignee became bankrupt before the 
arrival of the ship. This case, indeed, is stronger and 
more important, inasmuch as the buyer could not pro¬ 
duce the bill of lading in evidence, the parties liaving 
neglected to stamp it. The consignee, in this case, was 
the purchaser of the cargo from the merchant by whom it 
was shipped. It consisted of some flax; and was first pur¬ 
chased, by the firm of Cooper and Co., merchants in Lon¬ 
don, from Peacock and Co., at lliill, payable by bill at 
two months. It was accordingly shipped for the port of 
London, and the bill was accepted. Before the arrival 
of the ship in the river it was resold by Cooper and Co. 
to the plaintiff, who immediately paid them for it in cash, 
and took a receipt from them, specifying the terms of the 

(c) 4 Campb. 867. Butseepo*^ Brown, 0 East. 506. Hunt v. Ward, 
Lickbarrow v. Mason, 2 T. B. 68. 31. K. 467. 

and 5 T. II. 683. Cumming v. 


I 



61 


CHAP. II.] Bills of Lading. 

bargain. A few days afterwards it arrived, and wag landed 
at the defendant’s wharf. By this time Cooper and Co. 
had become insolvent; and the flax being demanded by * 
Peacock and Co., it was delivered to them upon an in¬ 
demnity. Under these circumstances Reynolds brought 
his action. The only difficulty in the case %vas, that though 
Cooper and Co, Vere in possession of a bill of lading, and 
had sold the cargo to Reynolds by means of il, it could not 
be produced in evidence, not being stamped. In the al^ 
sence, therefore, of this document, it was contended, that 
there were neither the means of transfer, nor the evidence 
of it; that all the decisions upon this subject bad pro¬ 
ceeded on the ground that the possession of the bill of 
lading was symbolically the possession of the goods; but 
without it the property could not vest in the consignee, 
and he could not transfer it to another. But Lord Ellen- 
borongh held, that Cooper and Co. had become the pur¬ 
chasers of the flax, and had completed their title to it by 
accepting the bills of exchange. The property, therefore, 
had vested in them, and they had not exceeded their right 
in disposing of it. Peacock and Co., the consignoi*s, after 
having received the bill of exchange, were in the situation 
of paid vendors. Therefore, when the flax was deposited 
at the wharf, his Lordship said he was of opinion it was 
received by the defendant, (the wharfinger) on account of 
the plaintiff', and ought to have been delivered up to him. 


But if the consignee, or first buyer of the cargo, shall 
bave himself received the bill of lading upon some con¬ 
dition, and such condition be expressed in the bill of lad¬ 
ing, so that the bill carries a notice of this qualification 
upon the face of itself, when produced in the market, a 
second purchaser from such buyer cannot derive a greater 
right than the first buyer himself possessed, as he buys 
with full notice of the condition and limitation. Barrow 


But a trangfer 
ofa bill of lad¬ 
ing is not ab¬ 
solute. where 
the first pur¬ 
chaser him¬ 
self received 
it on a condi¬ 
tion; such 
condition be¬ 
ing expressed 
therein* 


V. Coles (d) was decided upon this principle. The house 
of Norton and Fitzgerald, at Demarara, bad drawn a 


(d) 3 Canpb, 98. 
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Of ^conditions bill of exchange upon Voss, in London, payable to their 
ing, order, and indorsed it to the plaintiff, at the same 

time annexing to it a bill of lading of the cargo of coffee, 
with an indorsement upon it, making them deliverable to 
Voss, if he should accept and pay the draft; if not, to the 
holder of the said draft. The bill of exchange, and bill 
of lading, being sent to Voss, he accepted the former, and 
detached the latter from it. He then indorsed the bill of 
lading for a valuable consideration to the defendant, but 
he did not pay the bill of exchange. But Lord Ellen- 
borough held, that the special indorsement on the bill of 
lading ought to have made the defendant inquire whether 
the condition on which the coffee was delivered to Voss 
had been fulfilled; and that, after the dishonour of the 
bill of exchange, the property in the coffee vested in the 
plaintiff, who had a verdict accordingly. 


The extent and effect of the right of stopping in transitu 
by an unpaid consignor belongs to another part of this 
work. It will, therefore, be sufficient to observe in this 
place, that where the consignee is in the relation of an 
actual buyer to the consignor, there the property vests 
ill the consignee immediately upon its being delivered on 
board of ship, or to an agent of the consignee in this 
country, (c) In this case the master, or ship-owner, is 
the mere carrier of the goods for such purchaser. It is 
true, indeed, as will more fully appear in the chapter on 
stoppage in transitu^ that such goods are under certain 
circumstances liable to be arrested by the consignor ; the 
right of stoppage in transitu being one of those equitable 
rights, to assist which the law relaxes very considerably 
from its more formal and rigid rules ; and, under this 
principle, requires a more complete delivery to defeat the 
right of the consignor, in this respect, than is sufficient in 
all other cases to vest the possession and property. (/} 

(e) Dixon i>. Baldvrin, S East, '/) Delivery'to the consignee’f 
175. agent defeats this right, ilnd, 175. 

2 
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As the equitable rijfht of a creditor, or of a corrhspond- 
ent with mutual dealin^s^ is effectually as good as that of 
a buyer for value from the consignor, the law regards this 
relation with the same favour as the former; and, under 
this principle, admits the property to be vested, or rather 
to be removed out of the hands of the consignor, by a 
less perfect delivery than is required between principal 
anu* factor. The general rufe, under these circumstances, 
is, that the indorsement and delivery of a bill of lading 
to a creditor conveys the whole property in the goods 
from the time of its delivery. Vertue v. Jewell (g) is a 
recent decision under this principle ; and indeed deserves 
a more than cursory consideration, as incidentally involv¬ 
ing the general effect of the indorsement of bills of lading 
with or without notice. It was an action of trover by the 
indorsee of a bill of lading against a master of a ship re¬ 
fusing to deliver the cargo assigned under it. A merchant 
at Yarmouth, of the name of Bloom, had shipped a cargo 
of barley on board the sloop Adolphus, of which Jewell, 
the defendant in the action, was master. The bill of lading 
made the barley deliverable in the port of London to the 
order of the shipper; and was indorsed by him to Burrows 

and Winn, corn-factors and corn-merchants in the city. 

' •* 

They received the bill of lading on the 4ih of December. 
In the month of October preceding, J. W. Ayres, for their 
accommodation, had accepted a bill for 350/. which was 
about to become due ; and they were further indebted to 
him in a large amount. It was fully within the knowledge 
of Ayres that they had become much embarrassed in their 
affairs, and were unable to provide for the bill of exchange. 
They, therefore, for the purpose of covering him, pro¬ 
posed, of their own accord, to indorse the bill of lading of 
the barley. They executed this purpose, accordingly, on 
the Cth of December, and made out a regular sale note 
to him. On the same date they stopped payment. Ayres 
immediately after indorsed the bill of lading, and made 
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out a similar sale note to the plaintiflfs. The bill of ex* 
change for 350/., %vhich Burrows and Winn had negotiated, 
he paid regularly when it became due. The Dolphin ar* 
rived in the river Thames on the 17th of December; and 
the barley being then demanded by the plaintiffs, Jewell, 
the master of the ship, and the defendant, refused to de* 
liver it, having had an indemnity from. Bloom, the con¬ 
signor. At the time it was shipped, and from thence/till 
the indorsement of the bill of lading by Burrows and 
Winn, Bloom was indebted to Burrows and Winn, upon 
the balance of accounts, including bills of exchange then 
running, w^hich they accepted of him to the amount of 390/., 
being considerably more than the value of the barley; and 
it was on account of this balance that the barley was con¬ 
signed to them. The bills, so accepted \vere never paid 
by Burrows and Winn, who became bankrupts in the end 
of December, and were then indebted to Bloom above 
2000/. Lord Ellenborough ruled, that under these cir¬ 
cumstances Bloom had no right to stop in transitu^ The 
barley being consigned to Burrows and Winn on account 
of the balance which then existed in their favour, the 
property vested in them absolutely. If there had not been 
this mutual account between the consignor and consignee, 
the transfer of the bill of lading from Burrows and Winn 
to Ayres being with notice, would not have defeated the 
right of the consignor to stop the cargo before actual deli¬ 
very. If a consignee, said his Lordship, indorse a hill of 
lading for a valuable consideration to a bond fide purchaser, 
without notice, the right to stop the delivery of the cargo 
is gone as against ^e indorsee, although it would have 
remained in force as against the consignee, had the bill of 
lading not been indorsed. But Ayres here had notice of 
the insolvency of Burrows and Winn; and, if against them 
there existed any right to stop the cargo, he could not 
claim the barley. The circumstance, however, of Bloom 
being indebted to them on the balance of accounts, divested 
him of all control over the barley from the moment of the 
shipment. ^ His Lordship added, that the dishonour of the 
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bills of exchange made no part of the case, the rights of 
the parties depending only upon the sta^e of things, when 
the bill of lading had been signed and indorsed. 


The law regards the transfer, or indorsement of a bill 
of lading by a factor, or mere agent of the consignor, with 
less indulgence; and for the purpose of preventing the 
Vrauds too frequently committed by the abuse of the large 
power of these agents over the cargo, the Courts of law 
confine them as strictly as possible %vithin their understood 
commission to dispose of the cargo. But they are still the 
servants and trusted agents of their principal; and upon 
all mercantile principles their acts, within their implied 
commission, must bind their consignors; and any sale by 
them, being a sale by those commissioned to sell, must be 
absolute. Hence, an indorsement of a bill of lading by a 
factor for a bond fide consideration is a conclusive sale 
against his principal. But a factor cannot pledge the 
goods of his principal-by indorsement and delivery of the 
bill of lading, any more than by the delivery of the goods 
themselves; though the indorsee has dealt bond fide^ and 
did not know thgt he was a factor. An important decision 
under this head occurred in the case of Newsom 
and Thornton. (//) In trover for a quantity of beef, it 
appeared that Ihc plaintiffs in the action, wdio were Irish 
merchants, in December, 1802, shipped the beef in ques¬ 
tion on their own account, consigned to Church as their 
factor, for sale; and the bill of lading, w hich was to de¬ 
liver to order or assigns, being indorsed by one of the 
plaintiffs, w'as transmitted to Church. Soon after the ar¬ 
rival of the bill of lading it was indorsed by Church; and 
deposited by him with the defendants as a security fur 
200/. advanced by them to him, it not appearing that they 
knew the beef had been consigned to him as factor. He 
stopped payment in June; and was afterwards declared 
bankrupt, not having paid for the beef, which the defendants 
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got possession of, anti refused to return, though the freight 
and other charges were offered. The usual credit was three 
months ; therefore, the bill of lading (which was within that 
date) conveyed to persons conversant in the trade, as the 
defendants were, an intimation that the goods were proba¬ 
bly not paid for; though that circumstance does not appear 
to have had much weight in the decision, which proceeded 
on the general ground, that a factor cannot pledge the^ 
goods or effects of his principal. Lord Ellenborough, in his 
direction to the jury, stated, that the beef having been 
consigned to Church as a factor, gave him no authority to 
pledge the goods, but only to sell them for his principal; 
and, therefore, he had no authority to pledge the bill of 
lading, which was the mere symbol of the goods. Upon 
the ground of the good faith of the indorsee, and his total 
ignorance of the character of the indorser as a factor, a 
motion was afterwards made to set aside the verdict which 
had been obtained for the plaintiffs ; upon which occasion 
his Lordship said that it was a direct pledge of the bill of 
lading, and not intended by the parties as a sale. He 
added, that a bill of lading would, indeed, pass the pro¬ 
perty upon a bond fide indorsement and delivery, where it 
was intended so to operate, in the same manner as a direct 
delivery of the goods themselves would do, if so Intended ; 
but it cannot operate further. That if the factor had been 
in possession of the goods themselves, and had proposed 
to sell them to the defendants bond fide^ the property would 
have passed by the delivery; but not if he had only meant 
to pledge them, because it was beyond the scope of a fac¬ 
tor’s authority to pledge the goods of his principal. The 
symbol, therefore, said his Lordship, shall not have a 
greater operation to enable him to defraud his principal, 
than the actual possession of that which it represents. 
The principal who trusts his factor with the power to sell 
absolutely, shall so far be bound by his act; but the de¬ 
fendants shall not extend the factor’s act beyond what was 
intended at the time; and here only a pledge was intended, 
which he hetd no authority to make* I consider,” said 
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his Lordship, “ the indorsement of a bill of lading, apart 
from all fraud, as giving the indorsee an irrevocable un- 
countermandable right, to receive the goods; that is, where 
it is meant to be dealt with as an assignment of the pro¬ 
perty in the goods, but not where it is only meant as a 
deposit by one who has no authority to pledge them ; and 
having been dealt with in this case only as a deposit, it 
could not be made into a sale in order to give it effect.” 

So, likewise, in a subsequent case, («) the Court of 
K. B. decided, that where a broker pledged the goods of 
his principal, the pawnee, though he had given a valuable 
consideration, could not detain them against the original 
owner. For although the broker had a lien on the goods 
for the balance due from the principal to him at the time 
of such pledge, the lien was personal, and not transferable 
by sucli tortious act of the broker. And in Martini r. 
Coles, {k) which is a very recent case, the Court repeated 
the same doctrine ; and decided that a factor could in no 
case pledge the goods of his principal, unless he has a spe¬ 
cial authority, or where the principal has held him forth 
as the owner, in which case the factor would have the 
same rights. Therefore, where goods were consigned 
from abroad to a factor, to be sold on account of the con¬ 
signor, and a bill of lading was sent to deliver the goods 
to the factor or his assigns, and the factor afterwards in¬ 
dorsed and delivered thfe bill of lading, together with the 
goods, to the defendants, as brokers, with instructions to 
do the needful, and the defendants made advances to him 
on the credit of those and other goods, without knowing 
that lie was not the owner of them : the Court held, that 


(0 M*Combie v. Davies, 7 East. 
5. If a factor pledge the goods of 
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Daubigny v. Duval, 5 T. R. 00 j'. 
Patterson v. Tash, Str. 1178. 

(Jt) 1 Maule and Sclw. 140. and 
Jackson v. Anderson, 4 Taunt. S4. 
See the cases referred to in the ar- 
guraeut and judgment. 
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SembU, **jiSie$ the defendants could not retain the goods against the con- 
warrantdfoc. signor, until payment of the debt due to them from the 
tormplecl^- factor on account of these advances. In this case Lord 
o^hxs prmci- Ellenborough observed, that it was mucli to be regretted 

that a bill of lading, instead of being launched into the 
world as an instrument of equivocal import, should not 
have designated on the face of it in what character the 
consignment is made, where it is intended that the con* 
• signee should fill that of factor ow(y. And Bayley, J. ob¬ 
serves, that cases may, perhaps, exist where the principal 
would be bound by the pledge of his factor. 


DifTorent ef- The description of the consignee, namely, wliether cre- 
rup\c7on”*^* ditor, purchaser, or factor, has, likewise, another iniport- 
cons’^imipiits ant effect in regulating the character of consignments made 
characters. merchants before bankruptcy, but not arriving fill 

afterwards- The general rule of course is, that property 
does not change in the hands of the carrier; and, therefore, 
that a consignment, made before bankruptcy, but not arriv¬ 
ing till afterwards, remains the property of the consignor; 
unless, indeed, the delivery be made by the order and upon 
the account of the consignee, and be a complete alienation 
from the consignor. In the case of a consignment to a 
factor, therefore, there can be no difficulty. The pro¬ 
perty remains the consignor’s, and passes into the hands 
of his assignees. But in the case of a consignment to a 
creditor or person with mutual dealing there is more doubt. 
As the equity of such a case is very strong, the Courts of 
law have always shewn a disposition to favour it, and to 
consider such an order or consignment in the nature of 
an executed payment or completed delivery ; an^ as such 
not vesting in assignees, though sent before bankruptcy, 
and not arriving till after. 

A case of this kind came before Lord Ellenborough in 
an action by the assignees of a bankrupt, (/) against one 

(/) Alley and others, asstgnecfl of 4 Canipb. 325. 

Jameson, a bankrupt, v. Hdtson, 



CHAF, II.] Bilh of LadUng. 

of his creditors, who had received the proceeds of a shipment 
after bankruptcy, by the effect of an order given long pre¬ 
viously. The bankrupt had been captain of a ship in the 
service of the East India Company. Being about to sail from 
this country, he left a general power of attorney with the 
defendant, to whom he was indebted in a considerable sum 
of money. He carried out with him, as an investment, to Cal¬ 
cutta^ some cases of saffron. Not finding a market for them 
there, he sent them to Bombay, addressed to the house of 
Forbes and Co. In his letter of advice to that house, 
dated 8th of January, 1812, he sajs, I leave the disposal 
of the saffron to you; and, when sold, please remit the 
proceeds to our mutual friend> Mr. Hotson, of London, 
on my account.” Forbes and Co. sold the saffron before 
Jameson's bankruptcy, and remitted the proceeds to the 
defendant; but he did not receive them till after the 
bankruptcy. It was contended, for the assignees, that the 
bankruptcy operated as a revocation of the order of the 
8th of January, 1812. The defendant could have no lien, 
as he had no possession ; and the money, before it reached 
him, had become the property of the plaintiffs. But Lord 
Ellenborough said, that the defendant had a right to detain 
the money in satisfaction of the debt due to him from the 
bankrupt. When the order of the 8th of January, 1812, 
was given, the bankrupt had a power to give it; and being 
coupled with an interest,. \vas not countermanded by his 
subse({ucnt bankruptcy.. The transaction was entirely 
free from fraud* This was a case of mutual credit. If a 
factor has a lien on goods, he has a right to the price, 
although received after the bankruptcy.. In the same 
manner, this money was subject to the defendants claim 
before it could vest in the assignees, (m) 

The same point was indeed effectually decided in an 
earlier case, where money had been borrowed upon a bill 
of lading before its arrival, and whilst the borrower was 
solvent, but the bill of lading was not indorsed till after 

(m) Olive v. Smith, 5 Taunt. 56. 
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An ajjrceincnt liankrAplcy. («) The borrower, in this case, had received 
inacic tyn advice from his correspondent abroad, that a cargo was 

consignee,* shipped on hts (the borrower’s) account, upon which he im- 

on receiving * ‘ 7 r 

a letter of mediately effected an insurance; and upon the security of 
•hipnicni on policy, and an agreement to assign the goods and in- 
]iis account, dorse the bill of lading upon its arrival, he procured a 
mcnt,*orfit Considerable loan of money. Upon the, arrival of the bill 

leastanccjiul- of lading he was a bankrupt; but he indorsed the bill of 

fcctualagainst lading, and the goods were delivered to the lender under 
assigncei. ' Under these circumstances the assignees brought an 

action of trover, alleging, that as the bill of lading had 
not been indorsed till after an actof bankruptcy, the goods 
could not have passed by it. At the trial at Nisi Prius 
the jury found a verdict for the plaintiff, under the direc¬ 
tion of Grose, J,, who held, that the legal property re¬ 
mained in the bankrupt till the indorsement, and that he 
could not dispose of it after his bankruptcy in prejudice of 
his creditors. But a new trial having been granted, this 
verdict was set aside, on the ground that the agreement 
and deposit of the policy, &c. gave the defendant an 
equitable lien upon the property, and the assignees could 
only claim subject to such lien. In a very elaborate judg¬ 
ment given upon this occasion, Ashhurst (contrary to the 
spirit of recent decisions) put the wliolc question upon 
the ground of this equitable lien, instead of considering it, 
as it would appear that it ought to have been considered, 
as a question of delivery. The goods being shipped on 
account, and notice of such shipment having been sent in 
a letter of advice, certainly constituted such a delivery as 
was sufficient to support an assignment by the consignee, 
and therein to give effect to an agreement to assign, (o) 
But Ashhurst, J., as above said, put the question entirely 
upon the ground of an equitable lien. He said that, as 
between a person who has an equitable lien, and a third 
person who purchases the goods for a valuable consider¬ 
ation, and without notice, the prior equitable lien shall 

(») Lcmpricre Pasley, S T. R. (o) Davis v. Reynolds, 4 Campb. 

4S6. «67. 
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not over-reach the title of the vendee; for tfic title of lempricre 
him who has both a fair possession and an equitable title 
shall be preferred to that of a mere equitable interest! 

But as between the person who has the equitable lien and 
the assignees^ if the lien subsisted before the bankruptcy, 
they shall never recover or retain the property without 
discharging tho money due. The party who has the equit- 
dhle lien ought not to be on a footing with the rest of 
the creditors, for whom the assignees are trustees; for 
the creditors at large trusted to a personal credit, but 
he trusted to a pledge. The money lent to the bank¬ 
rupt would never have become a part of the assets of 
his estate, had it not been lent upon the credit of the 
goods pledged; and when the money was taken out of the 
bankrupt’s effects and repaid, they were only just where 
they would have been if the money had never been ad¬ 
vanced. As between the person having the lien and the 
assignees, they must stand in the place of the bankrupt, 
and lake his property subject to all the equitable liens to 
which it Avould have been subject in the hands of the 
bankrupt himself. By the act of bankruptcy, they only 
get the legal right. The bankrupt himself had the legal 
right before the bankruptcy; but he could never have re¬ 
tained the goods against the lien, without paying the mo¬ 
ney borrowed. So neither could the assignees. Nor if the 
party obtained the possession, could they get it from him 
without paying the money advanced ; for retaining the 
property, agreeable to a lawful stipulation between him 
and the bankrupt previous to the bankruptcy, could never, 
even in a court of law, be said to be a wrongful conver¬ 
sion. It makes no difference, added he, whether there be 
an actual assignment of the bill of lading, or only an 
agreement to assign; as neither conveys more than an 
equitable title. It might be a great inconvenience to com¬ 
merce, if it were laid down as law, that a man could 
never lake up money upon the credit of goods consigned, 
till they actually arrived in port. There seems to be no 
inconvenience on the other side; nor can it be any inlet 
1 
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to fraud, for no other person can be induced to lend mo¬ 
ney oil the credit of the cargo, after the party has deli¬ 
vered over all the documents to him who has the first 
lien. 


The properly 
of the goods 
during the 
voyage fol¬ 
lows lliC cha¬ 
racter of liic 
consignee, 
and not the 
letter of the 
bill of lading. 


Though bills of lading are, according to the usage of mer¬ 
chants, the ordinary instruments by which t-argocs are vest¬ 
ed and transferred, and pass by delivery and indorsement, (p) 
the property, as has been stated above, may be transferred 
without them, the delivery of the cargo in this respect being 
subject to the same rules with the delivery of other goods; 
and, therefore, If a cargo be delivered to a ship-owner, 
like goods to a carrier, to be conveyed on account of, 
and at the risk of, the consignee, the properly of such 
goods is immediately vested in the consignee by the ship¬ 
ment itself, iq) Ill this case the delivery is complete for all 
purposes, except against stoppage in transitu by the unpaid 
consignor, upon any breach of conditions by the consignee 
before the actual arrival. The property, indeed, during 
the voyage, follows the character of the consignee, and 
corresponds with the property of goods sent by land- 
carriers under similar circumstances. If the cargo be 
sent to a purchaser, the property is vested, as above said, 
immediately upon the shipment; and the loss during the 
voyage would, of course, attacli to such consignee. If 
the cargo be sent to a factor for mere purpose of sale, the 
property, during the voyage, and afterwards, till an actual 
sale by the factor, remains with the consignor. If the 
cargo be sent to a creditor or correspondent, with mutual 
dealing, the property during the voyage will depend upon 
tlic mutual understanding under which it was sent, and 
will remain in the consignor, or pass to the cousignee, 
accordingly as it is sent as a payment, or as a mere con¬ 
signment for which the consignee is to find a market. 


(l>) Lickbarrow r. Mason, 5 T, (9) Walley r. Montgomery, 3 
R. 683 ; and Hibberl v. Carter, East, 590, 

1 T. K. 745, * 



CHAP. II.] Bills of Lading. 

It has been above said, that three bills of lading are 
usually made and signed; and there is, therefore, a pos¬ 
sibility that there may be conflicting demands upon the 
captain by the diflTerent holders* Nothing, however, is 
here required of the captain but to act with good faith, 
and to the bcstof his judgment, and to make delivery of his 
cargo to the person who first demands it of him, upon pre¬ 
sentment of a bill of lading, and under circumstances which 
do not justify any suspicion of such person having un¬ 
fairly procured the possession. If he act differently, he 
is answerable, according to the circumstances of the case, 
to the person injured by his negligence, the bill of lading 
being not only the instructions of the merchant to him, as 
his carrier or servant, but his own special agreement, (r) 
The case of Coxe v. Harden ( 5 ) was decided upon this 
principle. In this case, the consignor of goods abroad, 
upon receipt of orders from a correspondent here, had 
shipped goods on account and at the risk of the consignee, 
and had taken bills of lading from the captain, making 
the goods deliverable to the consignor’s own order. Upon 
the sailing of the ship, he had transmitted one of such 
bills unindorsed, with the invoice to the consignee, in¬ 
closed in a letter, informing him that he had drawn upon 
him for the amount, which he doubted not would meet due 
honour, and at the same time close the account. At the 
same time, however, by way of precaution, he sent also 
another bill of lading, indorsed, to his own agent. Under 
these circumstances it was held, that upon the shipment, 
on account and at the risk of the consignee, the property in 
the goods had vested in him, subject only to be divested 
by the consignor’s stopping them while in transitu; and 
that the consignee, upon the arrival of the goods, having 
obtained possession of them from the captain by the pro¬ 
duction of his unindorsed bill of lading, had become their 
absolute proprietor, however wrongfully parted with by the 
captain without a competent authority from the shipper, 


(r) Caldwell i\ Bell, 1 T. R. 303. (») Coxc t\ Harden, 4 £. R« SU. 
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and however the captain might be answerable to the ship¬ 
per on that account. Here, likewise, we see that the in¬ 
voice and shipment ^ on account’ accompanied by a de¬ 
livery, completely vested the goods, and took them from 
the possession of the consignor, even against the limita¬ 
tion in the bill of lading. 


General pro¬ 
perty of bills 
of lading. 


There are some other general properties of bills of 
lading, which, though falling more particularly under 
other divisions in this work, it may be useful to mention 
summarily in this present Chapter. Thus, as >ve have 
before said, a bill of lading is not a necessary instru¬ 
ment of the transfer of property in goods consigned 
to the owner. (0 It is another property, likewise, of 
this instrument, that it may operate as a contract be¬ 
tween the master and consignee, or indorsee of the bill 
of lading, for payment of demurrage as well as of freight; 
for demurrage is, in fact, nothing more than an extended 
freight, (u) There is likewise no distinction between a bill 
of lading indorsed in blank, and an indorsement to a par¬ 
ticular person; for it is a rule of the law merchant, that 
the indorsement and delivery of a bill of lading is an im¬ 
mediate transfer of the legal interest in the cargo to the as¬ 
signee, provided it be an indorsement for value. But where 
goods are shipped without orders, the ownership is consi¬ 
dered as remaining in the seller. (aJ) But an indorsement 
without consideration does not transfer the property; hence, 
such an indorsement to an agent, that he may receive the 
goods mentioned therein, will not, it should seem, entitle him 
to maintain trover in his own name, (x) But it is otherwise 


(I) Meyer v, Sharpe, 5 Taunt 
SO; and Giles v, Nathan, idem, 
pag. 558, supports the principle of 
Martini v. Coles, nnte, 

(u) Leer V. Tates, 3 Taunt. 387. 
Sec likewise Cock v, Taylor, 13 
East 399. and Bell v, Kymer, 1 
Marsh. U\ as to the obligatioo 


of the assignee, or iodorsec, of the 
bill of lading, to pay freight, should 
ho claim and receive the goods 
iind^r it. 

(to) Lickbarrow v. Mason, S T. 
R. 63. 

(.r) Coxc V, Harden, 4 East, 211. 
and ante, pag. 73* 
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where a bill of lading is indorsed and delivered to a cre¬ 
ditor as a security for his debt on his own account. (^) 
Again, where several bills of lading of different import 
have been signed, no reference is to be had to the time 
when they were signed by the captain, bat the person who 
first gets legal possession of one of them, by delivery from 
the owner or the shipper, has a right to the consignment; 
itnd where such bills of lading, though different upon the 
face of them, are constructively the same, and the captain 
has acted bond Jide^ a delivery, according to the legal 
title, will discharge him from all. (%) 

It has, however, been decided upon a principle of ma¬ 
nifest equity, and in conformity with the usage of mer¬ 
chants in the port of London, that, where the master of a 
ship receives goods on board, and gives a receipt for them, 
it is his duty not to deliver the bill of lading, except to 
the person who can produce the receipt in exchange for 
it. (a) Again, where the freighter has appointed the des¬ 
tination of the vessel, and the master has taken in goods, 
and signed bills of lading accordingly, he cannot change 
it without first recalling the bills, or at least tendering an 
indemnity against them. (&) The reason is indeed ob¬ 
vious; the master is himself a party to such bills, and 
bound to deliver the consignment, under ordinary circum¬ 
stances, to a bond fide indorsee. In an early case it had 
been holden that the indorsement of a bill of lading by a 
factor, to whom it was sent, for value, and without notice 
of goods at sea, transferred the property, though such fac* 
tor could not pledge the bill of lading or the goods, (c) But 
where the agents of the consignee, without his privity or 
confirmation, substituted other goods, in lieu of the ori¬ 
ginal cargo, the substituted goods will not pass by a pre- 

{y) Ilibbert v. Carter, 1 T. R. (>) DaTi<hoiir.Gwjnuc, ISEast. 
475 381. 

(z) Caldwell a. Ball, 1 T.R. 405. (c) Wrrghtv. Campbell, 4 Burr. 

(a) Craven v. Ryder, 6 Taunt. 2051. 
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vious Indorsement by the consignee of the bill of lading. 
But an indorsement by the consignee for a valuable consi¬ 
deration transfers the property, though the vendee knows 
that only acceptances, not yet due, have been given for 
the goods, (d) 

The case of Lickbarrow v. Mason, before cited, had 
determined (e) that the consignee of goods, by the assign>- 
ment of the bill of lading to a third person for a valuable 
consideration, might confer an absolute right and property 
upon such assignee, indefeasible by any claim on the 
part of the consignor; subject, however, to this,' restric¬ 
tion, that the assignment should be made with good faith. 
In Cuming v. Brown, the same principle was more dis¬ 
tinctly re-affirmed. In that case it was determined, that 
if the assignee of the bill of lading took the assignment, 
bond fide, without notice of any such circumstances as 
ought in fairness to have tied up the hands of the con¬ 
signee from a transfer, he acquired, in all events, a good 
title against the consignor; and that, therefore, although 
he knew at the time that the consignor had not obtained 
an effectual payment for the goods, but had taken the con¬ 
signee’s acceptance, payable at a future day, not yet ar¬ 
rived, the consignor, nevertheless, could not defeat his 
title under the assignment, nor stop the goods in transitu 
upon the insolvency of the original consignee. 

The other legal properties of bills of lading, and the 
extent and limitation of the rights of the holders, will fall 
more properly within the subject of a future Chapter, 
and more particularly the extent and limitation of the 
right under such bills with respect to stopping goods in 
transitu. 


(d) Camming v. Brown, 9 East. (e) See the judgment of Bailer, J. 
506. in this case, 6 East. p. SO, in notis. 



CHAPTER III. 


OF THE COVENANTS IN CHARTER-PARTIES—THE SEA- 
WORTHINESS OF THE SHIP—THE LOADING, VOYAGE, 
AND DELIVERY, 


Having in the two preceding Chapters considered 
the genei’al nature of charter-parties and bills of lading, 
as tlie two usual instruments under which goods are con¬ 
veyed by ship-owners for merchants ; the order of our 
subject leads us now to treat of the due appointment and 
seaworthiness of the ship, by which such goods are to be 
carried; together with the manner of receiving, con¬ 
veying, and discharging the cargo at the port of delivery. 
These requisites, which, as they necessarily belong to the 
masters and owners, are usually discussed by mercantile 
writers under tlie head of the duties of master and oa;«er.y, 
by virtue of charter-parties, appear conveniently to dis¬ 
tribute themselves under the four members—of the due 
appointment and seaworthiness of the ship ; the loading; 
the voyage; and the delivery. 


The fourfold 
division of 
the duties of 
master and 
ship-owners 
under char¬ 
ter-parties, 
&c.; id est^ 
due appoint¬ 
ment of the 
ship in stores, 
&c.; loading; 
voyage; and 
delivery. 


And first, as to the seaworthiness of the ship, and the 
due appointment in stores, &c. 

The first stipulation, and usually the very first clause Scaworihi- 

. , ^ ^ . .. 1 . av ness and due 

in every charter-party, is an agreement between the appointment 

owner or master and the merchant, that the said vessel *hc ship. 

shall be made by the said master (or owner) tight, staunch, 

and strong, sufficiently manned, and every way fitted 

for the voyage.” This covenant, of course, comprehends 

the body of the vessel, her rigging and furniture, her 
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Of the sea- provisions, and the crew; all of which, therefore, are 
wortliiaevs of i • si » x- i .a • a 

the ship. agreed in the above stipulation to be m every respect 

fitted for the voyage, and for the due and safe navigation 
of the ship from her port of lading to the port of delivery. 
As the master is, therefore, bound to have his ship suf¬ 
ficiently appointed in all these particulars, a dehcicncy in 
any of them is a breach of his contract,* and an injury 
for which he is responsible, according to the damage. 
If the deficiency be so great as to render the voyage en¬ 
tirely fruitless, it would seem that the courts of law would 
consider the due appointment of the ship as a condition 
precedent, and upon this principle would not suffer the 
owner to recover any thing for a voyage which had been 
wholly injurious to the merchant; and to which the mer¬ 
chant might reply in substance the special circumstances 
discharging him from the obligation, and might, in ad¬ 
dition, be entitled to maintain a cross action for the loss 
he had sustained. But, on the other hand, if the injury 
to the cargo be partial, the most usual mode of procuring 
satisfaction for such damage, and, therefore, the mode 
which the courts encourage, is the payment of the freight 
under the charter-party by the merchant, and afterwards 
an action for the breach of covenant and injury against 
the owner. By this mode of proceeding, the extent of the 
service rendered, or of the injury sustained in damage to 
the cargo by the unseaworthiness of the ship, is neces¬ 
sarily brought more distinctly to the attention of a Court 
and Jury than when they are joined together in the same 
action, and the one is pleaded in diminution of the other. 
This, indeed, appears to be the general and equitable 
principle of cross actions, not only as respects this subject, 
but all others; that unless the non-performance, negli¬ 
gence, or misfeasance, alleged in breach of the covenant, 
go to the whole root and consideration of it, the covenant 
broken is not to be considered as a condition precedent, 
but as a distinct covenant, for the breach of which the 
party injured may be compensated in damages. It has 
been determined, however, that if a consignee accept 
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goods, he cannot defend himself from the payment of 
freight on the ground that they have been damaged by 
the voyage, (fl) 

This engagement of the ship-owner, that his vessel Seaworihi 
shall be tight, staunch, &c., is, indeed, not so much a cicncy of the 
new engagement of the parties, between themselves, as a 
confirmation of the obligation imposed upon all carriers and, there¬ 
by common law. And thus, in Coggs v. Bernard, (b) iuterjireUi-*’ 
Lord Chief Justice Holt said, The law charges the 

which will be 

person (namely, common carrier, hoyman, master of a presumed if 
ship,) thus entrusted to carry goods, against all events ^^otcxpreised. 
but acts of God, and of the King’s enemies;” so that 
a common carrier is an insurer against all perils or losses 
not within the exception. This common law duty gives a 
larger interpretation to the express stipulation of ship¬ 
owners, for the sufficiency of their ship, than would 
otherwise belong to it as a mere contract of the par¬ 
ties ; and in the same manner will coniine and restrict 
the legal acceptance of those precautionary notices, by 
which sea and river carriers, like land carriers, have 
sometimes attempted to qualify their engagement as com¬ 
mon carriers. 

In Lyon v. Mills, (c) the defendant, a ship-owner and 
carrier, had given notice, that he would not be answer- 
able for any loss or damage whicli should happen to any 
cargo which should be put on board any of his vessels, 
unless such loss or damage should happen to be occasioned 
by want of ordinary care and diligence in the master or 
crew of the vessel; when in such case he would pay to 
the sufferers lOL per cent, upon such loss or damage, so 
as the whole amount of such payment should not exceed 
the value of the vessel on board whereof such loss or da- 

(u) Shields v. Davis, 6 Taant. post 
65. Davidsoav. Gwynne, IS East (5) S Lord Raymond, 909. 

381; and see 4 Caxnpb, 119 } and (e) 5 East. 4S8. 
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Lyon V. Milli. niag-e should have happened, and the freight of such vessel. 

And he gave further notice, that any merchant, or other 
person desirous ofhaving their goods or merchandises car¬ 
ried yree of any risk^ in respect of loss or damage, whe¬ 
ther the same should happen from the act of God or oilier- 
wise^ might have the same so carried by entering into an 
agreement for the payment of an extra freight^ proportion- 
able to the accepted responsibility, on application to him 
or his agents. But under the principle that the sulHciency 
of a ship’s hull was a common law duty, it was held, by the 
Court of King’s Bench, that the owmer was liable for the 
damage sulTercd, notwithstanding his precautionary notice; 
for that the law pi*esumed a promise by him that his vessel 
should be tight, staunch, and sufficient; and that his pre¬ 
cautionary notice could have no further effect than to 
limit the responsibility of the owner, in those cases only 
where the law would otherwise have made him answer 
for the neglect oi others^ and for accidents^ which it might 
not be within the scope of ordinary care and caution to 
provide against. 


Sufficiency of 
the ship com¬ 
prehends fur¬ 
niture, crew, 
stores, &c. 


The words tight, staunch,” and in every thing neces- 
sai'y for the voyage, and fitting for the navigation, ma¬ 
nifestly comprehend not only the hull of the ship, but 
whatever is necessary to her navigation and due service, 
and extend to. her furniture, crew, and stores of all kind. 
It is, therefore, the duty of the master to provide ropes, 
&c. proper for the reception of the goods into the ship ; 
she must also be furnished with proper dunnage, or pieces 
of wood placed against the sides or bottom of the hold to 
preserve the cargo from the effects of leakage, according 
to its nature and quality. Her crew, likewise, must ,be 
sufficient to navigate the vessel, both as to number and to 
shill. This duty, indeed, is implied by comrnoti law un¬ 
der the general terms of the sufficiency of the ship. The 
parties, of course, may enlarge it, if they please, by express 
obligation; and, in such cases, the law will enforce the 
coven^int as strictly as its terms. Therefore, in Boatson 
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r. Sclmnk, {d) where the master had stipulated io ihe char¬ 
ter-party, that his vessel sliould be manned in a certain 
proportion to its tonnai^e, and that the whole number of 
men should be constantly on board; it was held by the 
court that this was a positive and absolute stipulation, and 
that sickness, death, desertion, &c., were no excuse for its 
non-performance, the owner having stipulated against all 
evTents; and having, therefore, by implication, obliged 
himself either to the performance of the thing, or to an 
equivalent satisfaction, according to the nature and degree 
of the failure. 

If the terms of the covemint in the charter-party be that The ship pi- 

the vessel shall be furnished xQiih everi/ thing needful and 

necessary fat the voi/agef the master will be bound under arc likewise 

such a stipulation to provide the vessel not only with the cd*with^u*^ 

documents required by the laws of the country, but such as “ 

• ir .1 • T, 1 .. . . liccdluf, iVe. 

are required tor her immediate admission into the foreign forihcship.’’ 

port mentioned in the charter-party. Tiicrcfore, in an ac¬ 
tion of covenant against the owner of a ship by a freighter, 
w'ho had hired her for a voyage to the Mediterranean, it 
ivas held that such a vessel required a bill of health, and 
that the master was respousilde under Ihe covenant for 
not having provitled this document. The charter-parly 
stipulated that the sliip should bo tight, staunch, and 
strong, and well and sutlicieiitly manned, tackled, appa¬ 
relled, and furnished with every thing needful and neces¬ 
sary for such a ship, and for the voyage hereinafter men¬ 
tioned.” The assigned breach of the covenant was, that 
a hill of health was needful, and had not been supplied, 
ft appeared that a bill of health was a docimient not ne¬ 
cessary for ships clearing outwards at the custom-house 
here, nor required by our laws to be taken by ships sailing 
to the Mediterranean; but that bills of health Mere issued 
to such ships, and generally carried by them. Uy the law 
of Sardinia, which has been longknon n to persons engaged 

(rf) 3 Eait. 233. 


TOL. 11. 


O 
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in the Mediterranean trade, a bill of health is required 
from all ships, even from England; and without one they 
are obliged to perform quarantine. Upon the arrival of 
the ship in question, at Cagliari, she was put under qua¬ 
rantine for want of a bill of health, and the voyage was 
thereby greatly delayed. Gibbs, C.J. held, that a bill 
of health was a document necessary foi^ such a voyage, 
and was, therefore, within the covenant. It was not‘es- 
Sfntial to the question that such a paper was not a ship's 
paper within the laws of this country. If it ivore necessary 
for the port whither the ship was sailing, and the captain 
had stipulated to provide all such necessaries, it was, of 
course, within such a stipulation. The words needful and 
necessary for a voyage oblige the defendant to have on 
board every paper required to advance or facilitate the 
voyage. {( ) 


Of rhr soa- 
worthiness of 
the ship. 


With respect to the seaworthiness of ships, the most 
important cases have arisen in questions of policies of in¬ 
surance. There is, indeed, little distinction to be made 
between the nature and extent of the obligation from the 
merchant to the insurer, and that from the shipper to the 
freighter. We have said that, independent of the cove¬ 
nant in the charter-party, which only rc-affirms and 
strengthens the general obligation, there is a tacit and im¬ 
plied agreement that tlie ship shall be seaworthy, and 
capable of conveying the goods in proper condition. It is 
not suflicient that the owner did not know that the ship was 
not seaworthy; for he ought to know that she was so at the 
lime he charters her. The sufficiency of the ship is the sub¬ 
stratum of the contract between the parties; and u ship 
not capable of conveying the goods in a proper state is a 
failure of the condition precedent to the whole contract. 
The seaworthiness of the ship is not a question of fraud or 
good intention, but it is a positive stipulation that the ship 
shall be so; and, therefore, although the owner may him¬ 
self have been deceived by the ship-builder, repairer, &c. if 


/>) levy r. Caitcrtoii, 4 Campb. S89. and Holfs N. P. 170. 
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the vessel be in fact unseawortby, have an insufficient bot¬ 
tom, or unsound timbers, it is a breach of a preliminary 
condition ; and is fatal, as such, to the contract, (f) In 
Eden V* Parkinson, (g) which was a case on a policy of 
insurance, Lord Mansfield said, By an implied war¬ 
ranty, every ship insured must be tight, staunch, and 
strong; but it is sufficient if she be so at the time of her 
sailing. She may cease to be so in twenty-four hours 
after departure, and yet the underwriter will continue to 
be liable.” But if a ship sail upon a voyage, and in a 
day or two become leaky, and founder, or is obliged to 
return to port without any storm, or visible or adequate 
cause to produce such effect, the presumption is, that she 
was not seaworthy when she was let out to freight, or 
sailed, and the jury may draw this conclusion, (h) The 
principles of law applicable to the implied warranty of 
seaworthiness, whether as respects the merchant freight¬ 
er, or insurer, have lately been fully recognized and 
adopted by several cases upon appeals from Scotland in 
the House of Lords. The facts of those cases are not 
material; but in one case, with reference to a policy of 
insurance, and by analogy, therefore, to a contract of 
charter-party for freight, it was stated to be a clear and 
established principle, that if a ship be seaworthy at the 
commencement of her voyage, though she become other¬ 
wise in an hour from that time, the warranty is complied 
with, and the underwriter liable, (i) But in the same 
case it was also said by two noble Lords, “ That when the 
inability of the ship to perform the voyage becomes evi¬ 
dent immediately after leaving port, or in a short time after 
the risk commences, without any apparent cause of injury 
the presumption is, that this inability has arisen from 
causes existing before her setting sail on the intended 

(/) Sec further on this subject (k) Munro v. Vandam, Park on 
in the chapter on Exceptions in the Insur. 335. 
charter-party, post, and perils of (0 Watson v. Clark, 1 Dow, S3G. 
the sea. and Park. 334. 

(£-) Douglas. 739. 

Q 2 


Of the sea¬ 
worthiness of 
the ship. 
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voyajfe, and that the ship was not then seaworthy. And 
the onus probandi^ in such a case, is thrown upon the as¬ 
sured, to shew that the inability arose from causes subse¬ 
quent to the commencement of the voyage.” But as every 
man is presumed to know his duty, and to discharge it, 
it is a presumption of law that every ship, whether char¬ 
tered or insured, is seaworthy; and the negative is to be 
proved in an action against the owner. The decision, 
however, in the above case, does not destroy the doctrine 
that the ship is primd facie to be deemed seaworthy, but 
merely, that when a ship, soon after sailing, is found unfit 
to proceed, the question must be decided by some evidence, 
or natural inference from the circumstances, (/r) In the 
House of Lords it has also been adjudged, that a vessel 
cannot be deemed seaworthy for a foreign voyage withoitt 
knees, (I) 


If it be necessary that the ship itself be sufficient for the 
voyage, it is likewise, as before stated, an implied condi¬ 
tion, that she should be furnished with every thing neces¬ 
sary for the purposes of a safe and careful navigation, lii 
Law Hollingsworth (m) the injury arose from the want 
of a duly qualified pilot on board; but it did not appear 
that this fact was known to the captain, and the pilot had 
since received his regular qualification. Hut Lord Ken¬ 
yon said, “ The ship herself must be sean orthy; she must 
have a sufficient crew, and a captain and a pilot of com¬ 
petent skill.” On the ground, therefore, that there was 
no pilot on board when the accident happened, he was of 
opinion, there must be judgment of nonsuit, {n) And in a 
late case, in the House of Lords, Lord Eldon stated, that 
under this implied warranty, it is not only necessary that 
the hull of the vessel be tiglrt, &c., but that the ship be 
furnished with ground iacklingy sufficient to encounter the 
ordinary perils of the sea; and, therefore, where the best 

(/c) Parker v. Polls, 2 Dow. 23. ‘ (n) The action was brought by 

(/) Wall u. Morris, 1 Dow. 32. the assured against the under- 
(tf/) 7 T. H. 100 . writers. 
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bower anchor, and the cable of the small bower anchor, 
were found defective, the ship was not seaworthy, (a) 
Upon the same principle, in an insurance case, the Court 
of K. B. held, that there was a failure of the implied war- 
ranty, that a captain and crew of competent skill and 
knowledge for the voyage should be provided; the cap¬ 
tain being so grossly ignorant as not to know Tarragona 
from Barcelona; the warranty in the policy being, that 
the vessel should not go higher up the Mediterranean than 
Tarragona. (/)) So, likewise, it has been decided by Lord 
Elloiiborough, that a vessel which is defective in sails 
necessary to facilitate her escape from an enemy, and to 
enable her to proceed with expedition, is not seaworthy 5 {q) 
nor if the crew be insutficient. (r) 


We have deemed it necessary to stale the above cases 
at some length ; for though they principally arose in ques¬ 
tions on policies of insurance, they may be extended, by 
reasonable analogy, to charter-parties and bills of lading. 
The (obligation of the owner, in both cases, is to furnish 


a ship tight, staunch, and strong; in other words, sea¬ 
worthy : and whenever a case arises with respect to da¬ 
mage (o goods through the insufficiency of the ship, the 
question whether the master or owner is liable to make 
good the loss to the freighter, will depend upon the point 
whi'dier (ho ship was in a condition to perform the voyage, 
and to convey the goods safely, at tlietime of making the 
charter-party, or loading the goods on board; or whether 
she became defective from sulisequeiit accident, and the 
perils of the wind and sea, which are excepted in the 


contract. 


It has been before slated, (j) that the master is bound 


(o) Wilkie w. Geddes, 3 Dow. 5T. (s) Sec ante, chap.on PiloU, Vol. 

(p) Tail t). Levy. 14 East. 481. I. p. 4T4. and Law v, Hollingworlli, 
( 7 ) \Vedde^bu^llt^ 6 ell, iCanip.l. 7 T. R. 160. 

{r} Hunter c. PolU, Sclw. 937. n. 


85 

Of the sea¬ 
worthiness of 
the sbip> 


Pilotage 
necessary for 



86 


Maritime Contracts. 


the voyage 
but under 
the limitation 
of the 48 Geo. 
Ill. c. 104. 


Loading the 
ship. 


[part hi. 

to take on board a pilot of competent skill, where the usage 
of trade, or the laws of the country, require that tlie ship 
shall be put under pilotage. It is added, in the same place, 
that by 48 Geo* III. c. 104. and 53 Geo. III. c. 59., 
no master or owner is answerable for any loss or damage 
by reason of no pilot being on board, unless in the case of 
either wilful refusal to take a pilot on board, or from neg¬ 
ligence in not heaving to for the purpose of taking one 
on board who shall have offered himself. 

The second main requisite under the charter-party, and 
therein the second main duty of the master and owner, 
respects the loading the ship; that is, the receiving and 
stowing the goods in a due and seamanlike manner. 

The usual stipulation in charter-parties under this head, 
is, that the master or owner shall, with all convenient 
speed, receive on board, load, and stow, in a regular and 
proper manner, all such goods and merchandises as shall 
or may be sent by the said freighter, alongside the said 

ship or vessel, in the said port of-, not exceeding what 

the said ship or vessel can conveniently and safely carry 
over sea, besides her provisions, tackle, apparel, and ap¬ 
purtenances ; the master’s cabin and the usual and neces¬ 
sary room for the ship’s crew excepted.” 

The duty and mode of loading by ship-owners and 
masters have an exact analogy with a similar duty of 
land-carriers; and are governed by the same principle, and 
subject to the same responsibilities. It is regulated in a 
great degree by the usage of the port or place at which 
the lading is received. In ship carriers, as, indeed, in all 
other trades, the usage of the port or place is an implied 
condition of the contract. It is what is necessarily known 
to both parties as a usage, and if omitted in the contract, 
is presumed to have been so omitted because a matter of 

(0 Sec a farm of charter-party in Appendix. 

1 
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iiotoricly to all persons concerned* The first dvty of the The general 
master, therefore, is to receive his lading according to the 
custom of the particular place. In some ports it is his duty f<>***^' with the 
to receive the goods at the wharf or beach, and thence take port^ 
them either immediately into his ship, or bring them off in 
boats. In Corban r. Downe (w) it was found to be the 
custom of the pt>rt of London, with respect to goods in- 
tc(ided to be sent coastwise, that the responsibility of the 
wharfinger ceases by delivery of them to the mate of the 
vessel upon the wharf. The general rule is, that the re¬ 
sponsibility of the master begins where that of the Avharf- 
inger ends ; and that he becomes liable for the goods from 
the moment they enter his custody, by a due delivery to 
himself or his petty officer. The sufficiency of such deli¬ 
very is a question of fact for tiie jury. 

The master is bound in the same manner as a land car¬ 
rier by the acts of his servants; and if he should depute 
any of the crew to receive the goods for him, or should 
order them to be delivered generally on board his ship, 
such delivery would of course be sufficient to bind himself. 

But no man is to trust the servant of another beyond the 
point at which the master had himself ceased to trust him ; 
and,'therefore, a mere general delivery to the crew would 
probably not be sufficient, as the proper functions of tlie 
crew are to navigate the ship, and not to receive the lad¬ 
ing.—They are the servants of the master, as his sailors, 
but nut as his clerks and general agents. 

The responsibility of the master, for the safe custody of Masters re- 
Ihe goods, commences from the time of their delivery. He 
is answerable for any theft, and even for robbery, though bery iu tlie 
his crew should be overpowered, and neither he nor they 
in fault. The reason of this liability, where there is no 'bcir cargo, 
fault, is the same with that of the liability of the common 
land-carriers. The goods are as completely beyond the 
care, as they are out of the dominion, of the owners. If 

(k) 5 Esp.N. P.C. 41 .) uidHc Morse V. Slue, 1 Vent 190,S38. 
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niasters were not liable under such circumstances, it would 
afford a facility to the greatest frauds and most criminal 
conspiracies. On the other hand, the case in which mas-* 
ters may innocently suffer are necessarily very few, and 
the profits of carriers may be presumed to be adequately 
adapted to the risk. The principle, therefore, extensive 
as it is, is productive of a great general g^od, and in very 
few cases of any particular evil. We shall point out, In 
another place, the limitation of the responsibility of ship¬ 
owners as settled by several acts of parliament. 


Of Ihr slow- 
mjt* of the 
{roods on 
Ijonrd Uic 
ship. 


Another part of the duty of loading is, so to stow and 
arrange the different articles of which the cargo consists, 
that they may not be injured by each other, or by the mo¬ 
tion or leakage of the ship. In Slieild v. Davies {x) tlie 
freighter of a ship refused to pay the freight under an al¬ 
legation that the cargo was spoiled by bad lading. It 
was an action of assumpsit for the freight of a cargo of 
butter carried in a general ship, and received by the de¬ 
fendant under the bill of lading. It was oflered as evi¬ 
dence, in defence, that the butter had been injured by 
bad stowage to a degree much beyond the amount of the 
freight; and it was contended that this was a suilicicnt an¬ 
swer to the action, as it shewed that no benefit had ])een 
derived from the carriage of the goods ; and, at any rate, 
it might be given in evidence in mitigation of damages. 
It was admitted that bad stowage was an injury for which 
the master was responsible, but it was decided that the 
freight had been earned, and that the damage by stowage 
must be made the subject of a cross action. 


It is unnecessary to insist further upon the obvious 
duties of the master under the heads of lading, stow¬ 
age, &c. They are all comprehended under the general 
principle, that whatever he is bound to do either by his 
contract or by the usage of trade, he is likewise bound to 
do ill a suilicient and seaman-like manner; and if he omit 

(ft) 4 Canipb, 11U. 
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or neglect it, or do it ignorantly or unskilfully, he Is liable 
in damages for the consequences of his negligence or igno¬ 
rance. iy) 

The third main requisite under a charter-party, and Oftliecom- 

therein the third main duty of the master is, the due and 

suificient perfonnarfee of the voyage. auce ofthtj 

voyage. 

This obligation upon the master is usually expressed 
in charter-parties by the words, “ that the vessel shall, 
with all convenient speed, sail and proceed to such a port 
or so near tliercto as she may safely get.” Under these 
words, it is the manifest duty of the master to lose no time 
in the commencement of his voyage, but to sail with the 
first fair wind, immediately subsequent to the completion 
of his lading. Where, by the terms of a charter-party, a 
number of days is appointed for the lading of the cargo, 
cither generally, and without payment on that particular 
account by the merchant, or by way of demurrage, the 
master must not sail before the expiration of the time. 

Upon the conclusion of this time he must sail from port 
with the first favourable wind, and thence proceed to the 
place of destination without delay ; without stopping at 
any intermediate port, or deviating from the straight and 
shortest course, unless such stopping or deviation be ne¬ 
cessary to repair the ship from the effects of accidents 
or tempest. He may likewise stop or deviate, to avoid 
enemies or pirates, by whom he has good reason to sus¬ 
pect that he shall be attacked if he proceeds in the ordi¬ 
nary track, and whom he expects to escape by delay or 
deviation; and he may sail to the places resorted to in 
long voyages for a supply of water or provisions by com¬ 
mon and established usage. 

It is usually a covenant in charter-party, made during Sailing with 
war, that the vessel shall sail with convoy. In a pre- 
ceding part of this treatise, we have had occasion to 

(,y) Gufft. Cliukard, cited 1 Wilson, 
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explain the principle and limits of the duty to sail with con¬ 
voy. ( 3 ) It is now only necessary to add, that if the charter- 
party superadd any thing to the duties under the convoy 
act, usually passed during every period of war, the master 
is bound strictly to abide by such engagement; and he may 
not only lose his freight, but be liable in the whole value 
of the cargo, if lost from the conseqifencc of his neglect 
to sail or keep with convoy. But the freighter, of course, 
may dispense with the covenant in which he has bound 
the master for his own benefit. Thus, in an action against 
the owner of a ship for a breach of this kind, it was held 
to be a sufficient defence that the merchant himself was 
the cause of it. The owner had engaged to sail from 
the river Douro to London with convoy; and the plaintiff 
had agreed to load her with 100 pipes of wines. In the 
morning of the 4th of November, the day appointed ^or 
the sailing of the convoy, she had completed her cargo, 
and was ready for sea, except that a number of pipes of 
the plaintiff’s wine had not been put on board. The 
captain remonstrated repeatedly with the plaintiff’s agents 
upon the delay, but was not able to get the last parcel 
alongside till mid-day. The other ships belonging to the 
convoy had before dropped down the river. lie imme¬ 
diately followed them, and from that time used every 
effort to join the Commodore. Had the wind continued, 
he would have succeeded; but it fell calm, and all his en¬ 
deavours failed. Lord Ellenborough held, under these 
circumstances, that the master was excused, the owner 
himself having caused the injury of which he complained; 
and, by implication, therefore, having waived the per¬ 
formance of the condition, (u) 

But as a sailing with convoy necessarily affords an ad¬ 
ditional security to the ship and cargo; and as this con¬ 
dition, therefore, is a main inducement with merchants 

(x) See Vol. I. chapter vii. page (e) Magalhaens v. Busher, 4 
485 to 495. 'Camph. 54. 
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to send their goods; so a public notice that a ship will 
sail with convoy, or a bill of lading stating that a ship 
will so sail, amounts to an undertaking, binding on the 
owner, that the vessel shall sail according to such notice or 
bill of lading, (ft) And where there is an undertaking to 
sail with convoy, it is no sufficient excuse that the master 
was prevented joining it by the state of the weather. It is 
his cjs^tract; and he must observe it, or pay the penalty. 

The master is required to sail for the place of destina- DeTiation for 
tion with all practicable dispatch, and by the usual and ghfp'or^ne-**^ 
shoi*test course. But as the safety of the ship, and the ceasa^re-^ 
due conveyance of the cargo, are his first duties, he has a 
manifest right to make any necessary deviation, either for »eaand ene- 
the purpose of repairs, or for a prudent and reasonable ment^of such 
precaution in avoiding an enemy. In the case of re- 
pairs, he is authorized, as we have shewn in a preceding 
chapter, to hypothecate the ship; or, when money cannot 
be had upon such an hypothecation, to raise the necessary 
sum by a sale of part of the cargo. But the ship belong¬ 
ing to the owner, and the cargo to the freighter, and the 
damage more immediately belonging to the ship than to 
the cargo, and the captain being the servant of the owners 
and not of the merchant, are strong reasons of law and 
public expediency for confining this authority of the mas¬ 
ter over the cargo to the narrowest of limits; and, upon 
this principle, admitting even a partial sale of the cargo 
in no case, where the repairs can be procured by other 
means. It is, therefore, the duty of the master, in the first 
instance, to try the hypothecation of the ship, or the per¬ 
sonal credit of his owners or himself; and in the event only 
of the total failure of these resources, and of the extreme 
necessity of the case for the safety/ of the cargo itself, to 
have recourse to a sale of it in part. The legal occasion 

(ft) Sanderson v. Busher, 4 whether sailing with conToj be any 
Campb. n. 54. But where the bill part of the contract Abbott, 644f 
of lading contains no such stipu- Snell ir. Marryatt. 
lations, it iccma undetermined 
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and limits of hypothecation we have before fully ex¬ 
plained. (c) A more usual mode, however, of procuring^ 
necessary repairs is by a bill drawn upon the owners at 
home. As the owners are answerable for all necessary 
repairs, stores, &c. the captain has, of course, an au¬ 
thority to draw such bills, either in favour of the 
person who provides the repairs, or of the person who 
supplies liitn with the money to pay for them. this 

debt cannot be transferred to a third person without the 
privity of the owner. And, therefore, where a master of 
a ship had drawn a bill upon a third person for the neces¬ 
sary repairs of a ship, it was held by the Court that 
though the owner w^as bound to pay the repairs, he was 
bound only in the general manner of all contracts, and not 
to a payment in the specific kind and mode to wdiich ho 
had given no consent, and with which he had no privity, (e/) 


Liability of 
the owners lo 
pay for re¬ 
pairs is divest¬ 
ed by an ex¬ 
press and ex¬ 
clusive credit 
S^iven to ano¬ 
ther. 


It is a general rule, that the law will not impose a con¬ 
tract upon a mail against his own will and knowledge. 
Where there is a concurrence of equity and legal lia¬ 
bility in favour of an obligation ; where a strong equity 
demands it on the one part, and it is not opposed, on tlie 
other, by any incongruity with a principle or maxim of 
law, the law in all such cases will presume these tacit con¬ 
tracts. This, indeed, is the principle of all implied assump¬ 
sits. But the law will not extend this rule so far as to su¬ 
persede the first principle of all contracts,—that intercourse, 
knowledge, and consent of the contracting parties, which 
constitute what is legally termed their priviti/. Hence it 
will not extend these implied contracts into cases and cir¬ 
cumstances where such implication is rebutted by u fad 
directly contrary; such as by a distinct contract with ano¬ 
ther, or where there is a total ignorance and non-inler- 


(c) See Fart II. ch&pterli. Campbell, 254. Sec likewiiCjRo- 
pnge 385 to 389, where the aulho- cher v. Bu*hcr, 1 Stark. 27, and 

rity of the master over the ship Palmer v. Gooch, t Stark. 428, 

and cargo is fully discussed. an ! ant*y Vol. I. page 385. 

id) Hardci v, Brotbcrslune, 4 

o 
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course of the parties; and where the one had no contract 
with the other in contemplation. And, therefore, where a 
master, being in a foreign port, raised the money for re¬ 
pairs upon the sole and exclusive credit of the freighter, 
it was held that the owner was not liable, as the credit 
was not given to him. (e) The case was this :—The Mar¬ 
garet had been chartered by her owners, the defendants, 
to \t'^liam Sharpies, of Liverpool, for a voyage from 
Newcastle to Copenhagen and Pernau, and from thence 
to Liverpool, to bring home a cargo of deals and iron 
on his account, at certain specified rates of freight, which 
was partly to be paid by advancing the master of 
the vessel, for the time being, what money he might re¬ 
quire for the vessel’s necessary disbursements at Pernau, 
free from any commission, at the current exchange.” 
Upon the arrival of the ship at Pernau, Johns, the mas¬ 
ter, wanting money for the ship, produced the charter- 
party to a merchant there, who was the plaintiff in the 
action. Upon the credit of the charter-party the plaintift’ 
advanced the required money for the sliip’s disbursements, 
and furnished certain stores of which she stood in need, 
amounting, altogetlier, to the sum of 301^, lid. For 
this Johns drew a bill of exchange in favour of the plain¬ 
tiff upon Sharpies, The ship was lost upon the homeward 
voyage, and Sharpies refused to accept the bill. Girbs, 
C. J. was of opinion, that the defendants were not liable 
in this action. There was no privity established between 
them and the plaintiff. He appeared to have advanced 
the money on the credit of Sharpies. He first sent for 
the captain, and he was shewn the charter-party before 
any part of the money was advanced. The captain could 
not be considered as the agent of the defendants when 
the money was advanced to him, and there was no implied 
promise on their part to repay it. 

But where the money necessary for repairs cannot 

(r) Harder v. Brotherstonc, 4 as to another pointy Vol. I, pag. 
Cainpb. '2j t. and sec this case ante, 387. 


Harder v. 
Brotherstonc. 
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In a case of 
extreme dis¬ 
tress the mas¬ 
ter may hy¬ 
pothecate the 
cargo, or sell 
a part; but 
he cannot sell 
the whole, 
see ante, Vol, 
1. p.415. 


[part III. 

othenvise be procured, the master, as we have had occasion 
to state in a preceding part of this treatise, may raise it by 
a sale of part of the cargo; the necessity of the case giving 
him this right, and the end and object of the voyage (the 
safe conveyance, if not of the whole cargo, at least of 
as much as is possible) reasonably allowing it. (f) But, 
on the return of the vessel, the proceeds of such a sale 
must be paid to the freighter by the owner, or he m’^y de¬ 
duct it from the freight; the rule here being, that as the 
owners have a lien on the cargo for their freight, so the 
freighter has here a lien on the freight for his cargo. 
Hence, in an action by a freighter to recover for part of 
his cargo so sold, the Court would not admit the excuse 
that the freight had been transferred to a third party, (g) 

It has been before stated, that a case can scarcely occur 
in which the master will be justihed in the sale of the 
whole cargo: (h) for as the object of the merchant is to 
procure the safe conveyance of the cargo to the place of 
destination, it is manifest that such object is injuriously 
terminated by the total sale of the cargo. But perhaps a 
better reason for this rule of law may be found in the pub¬ 
lic expediency of withholding so dangerous a power from 
the master; and thus rather suffering the smaller evil of 
the few particular hardships resulting from the prohibi¬ 
tion, than incurring the danger of the most extensive 
frauds and mischief which such a power might occasion. 
Perhaps this restriction of the master has the same founda¬ 
tion with the liability of common carriers for losses by 
fire, robbing, &c. the preference of the less of two evils, 
the election of a limited and particular mischief instead 
of a principle which would afford facility to a general 
abuse, (t) 

(/)SeeanItf, Vol. I. partt. chap. (b) See the case of the Grati- 
iit. p. 401. et sequenter. tudinCt 3 Rob. 246. and VoL I. part 

(it) Campbell v. Thompson, 1 2. chap.xiii. p.401. 

Starkie 490, and cited ante, Vol. 1. (i) See anie,Vol. 1. p. 401, &c. 

part 2. chap* iii. p. 416. 
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The master is, dejurc, the agent of the owner of the 
vessel, who is, therefore, bound by his acts as to all con¬ 
sequences resulting from his conduct of the ship tind of 
the voyage. But he has no such extensive relation to the 
owner of the cargo ; as respects the freighter, he is only 
a carrier, unless specially constituted an agent or super¬ 
cargo. (k) Therefore, except in a case of the last neces- 
sity, ^ich requires the sacrifice or hypothecation, in part 
or whom of the cargo, as well as of the ship, no act of the 
master can affect the owner of the cargo. (/) We have 
before, indeed, had occasion to observe, that the master 
can, in no event, break up the adventure, and dispose of 
the whole cargo by sale ; though, Avhen the distress of the 
ship is great, and money cannot be obtained for her relief 
in a foreign port, either upon his own credit, or the credit 
of his owners, he may hypothecate, or even sell a part of 
the cargo, in order to enable him to convey the residue 
to its destination. It is doubtful, however, whether the 
master can act to that extent, which, in similar circum¬ 
stances, but of a loss valuable trust, the law would allow 
to an agent or servant, as being the presumable will of 
his master under the exigent circumstances of the case. 
Hence, (w) though under an extreme case of difficulty or 
danger, it might reasonably be presumed that the mer¬ 
chant freighter himself, if present, would direct a sale 
of the whole cargo, it is held to be still doubtful, in the 
courts of common law, whether the master should be en¬ 
trusted with a power so open to abuse. («) 


Limitation of 
the autliority 
of the master 
over the ship 
and cargo 
See antCf 
Voi. 1. p. 414, 
415. 


(At) 1 Hob. 84,151.15G. 

(/) 2 Rob. 251. 

(m) Anlej Vol. I, p. 416. 

(7i) Wc have fully discussed, in 
another part of this treatise the 
authority of the captain over the 
ship and cargo, as to sale, hypo¬ 
thecation, &c. Vol. I. chap. iii. p. 
590, ei sequenter. At the time 
that portion of this work was in 


the press, the case of Idle v. The 
Royal Exchange Assurance Com¬ 
pany, S Moore, p. 115, had not 
been derided. That case, which 
was a decision of the Court of 
Common Picas, seems, upon a first 
view, to extend the authority of 
the master over the cargo further 
than any preceding case. It must, 
however, be considered as deter* 
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Care of the 
cargo during 
the Toy ago. 


It is another part of the duties of masters to take proper 
care of the cargo during the voyage. As he stipulatos 
in his charter-party against' any liability for injuries “ by 


mined strictly upon Ike special 
fads and circumstances^ and not 
as propounding any new principle 
of law. The case was this:— 
Freigkt was insured on a ship and 
cargo of timber, from Quebec to 
London. The ship sailed from 
Quebec, and on her voyage down 
the river St. Lawrence sprung a 
leak; and it became necessary, for 
the preservation of the lives of the 
master and crew, to run her on 
shore. She took ground on the 
outside of <a reef of rocks; and 
was there iixed and exposed to 
the full force of the stream, and 
in the way of the drift ice, then 
forming and floating down the 
river. One of the part owners, 
and ACEVT for the others, resided 
at Quebec, and after two surveys, 
in which the surteyors stated as 
their opinion, that it would be 
prudent to sell the ship and cargo, 
the roaster, under the direction 
of such part owner, sold the same. 
The ship, however, survived; was 
repaired by the purchasers; and af* 
terwards brought a full cargo to 
London. In an action on the po- 
licy against the underwriters on 
freight for a total loss, the Court 
of C. P. decided, firsly that, under 
the circumstances, the master was 
warranted in selling the ship and 
cargo $ and, secmdly^ that an 
ahandonmeiit of the freight was 
unnecessary. 

It is to be observed in this case. 


1. That the plaintiffs, who were 
tho persons interested iu the cargo, 
recognize and adopt the act of 
the master as done for the best 
under the circumstanc^. Thu 
Jury found, specially, that the mas¬ 
ter had acted fairly throughout the 
whole transaction, and bon& fide 
for tlic benefit of all concerned; 
and that the sale was Iwncstly and 
properly conducted. It was not a 
question, therefore, between the 
owners of the cargo and the mas¬ 
ter, whether the latter, under an^ 
emergency, could sell the ship and 
the whole cargo (though, perhaps, 
circumstances might occur which 
would even justify this large 
power in the master, acting in the 
absence of the owners, and willi- 
out the possibility of cuiumuni- 
enting with them,hut it was a ques¬ 
tion between the owners of the 
cargo and the underwriters on 
freight, in which case the autho¬ 
rity of the master, acting for tlic 
interest of the whole adventure, 
has a more liberal extent. If the 
owners on the spot might have 
sold ship and cargo under the cir¬ 
cumstances of this case, and have 
claimed cum}Tcnsation from the 
underwriters, it should seem that 
they might, expressly, or by im¬ 
plication, have deputed as large 
an authority to the master. The 
owners, by adopting the matter's 
act, confirm and ratify it ah initio. 
This, therefore, is to be considered 
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the act of God and the king^s enemies, &c.” h^ is not re¬ 
sponsible for any injuries arising from the sea or winds, un* 
less^ indeed, it be within his power to prevent such damage. 
Under this principle he is not responsible for injury to 
the cargo by leakage of the ship, if such ship were tight, 
staunch, and sea-worthy, at the commencement of the 
voyage, and has Only become leaky by the wear and tear 
of th? voyage, and under the action of the sea and wea¬ 
ther. (^) But he is answerable for any other injuries to 
the cargo within his means of prevention. Hence, if his 
•cargo be corn, and be injured by vermin, he will be re¬ 
sponsible for the damage, unless he can prove that he re¬ 
sorted to all practicable means to extirpate them. ( 0 ) Ho 
is, likewise, responsible for goods stolen or embezzled on 
board the Hihip by the ci'ew or other persons, or lost or 
injured in consequence of the ship sailing in fair weather 
against a rock or shallow known to expert mariners, (p) 
In a word, as he is bound to the exercise of all his care, 
diligence, and professional skill, and as he is guilty of an 
original breach of duty to the contracting parties, if he 
have undertaken the voyage without possessing such suf¬ 
ficient skill, he is responsible for all injuries whatever 
which may arise from negligence or ignorance. So where 
in a voyage from Hull to Gainsborough a vesa^el was 
sunk in the River Trent, by striking against the anchor 


M a case where the master, ender 
such incidents of the adrenture as 
made the sale hoaeit and discreet, 
acted as the authorised agent of 
the owners. In point of law the 
•ale became their act througli the 
nfaster. 2. It is further to be ob¬ 
served in this case, that the sale 
was made by the authority of one 
of the part owners who acted as 
agent for the others \ and, although 
part ownership in a ship is not tike 
the case of a joint concern or part¬ 
nership, as one part owner of a ship 
ruL. II. 


cannot bind the rest, it is still to 
be considered as an important cir¬ 
cumstance in this case, that one of 
the part owners actuaUjf directed 
the $ale, 

(n) See ante, p. 8S. ^ 

( 0 ) Date o. Halt. 1 Wits. «8I. 
Davidson v, Gwjnne, 12 East. 381. 
and Abb. 255. 

(p) See this subject of the limit¬ 
ation of the owner's and master's 
responsibility treated post, in the 
chapter on Exceptions In the char¬ 
ter-party. 


H 
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of another, which anchor lay under water, and without a 
buoy, whereby some goods in the former were injured, 
the owners were held responsible for the injury. (7) 


Delivery of 
the goods. 


The fourth requisite of the charter-party, and last duty 
of the master, is the safe delivery of the cargo in the port 
of its destination, and to the order or assigns of the 
freighter under the bill of lading. y 


The covenant of the charter-party, or bill of lading, 
under which this duty is imposed 011 the master, is usually 
expressed in the following terms, or terms of the same 
substantial import, in the charter-parties now in use:— 
And the said master, upon his arrival tlierc, (the out¬ 
ward port,) will address himself to flie ageifls or cor¬ 
respondents of the said freighter; and, as soon after as 
may be, make a discharge, and a right and true deli¬ 
very of the said goods and merchandizes, unto the agents, 
correspondents, or assigns of the said freighter, accord¬ 
ing to the bills of lading; and so end the said outward 
voyage.” 


Under this engagement, the master is bound to take the 
same care in the due delivery of the cargo as in receiving 
it on board. Concurrently with the delivery, or previous 
to it, he has a right to demand the payment of the freight 
and other charges, such as primage, &c. If he have 
any demand for general average, he must conform to the 
custom of the country and trade in which Ins charter- 
party was made, and take security only, but not detain the 
cargo for the due payment of their respective shares by 
tJic merchants concerned, (r) 


(g) Proprietors of the Trent and (r) Soldergreen v. Flight and 

Mersey Navigation, v. Wood, East another, Guildhall Sit. p. T. T. 
Ter. 1785, InK.B. 3 Esp. 127. and 1796, before Lord Kenyon, C. J., 
Abb. 356. But see chap, on Excep- c'^ed by Abbot, p. 258. 
tions iu the charter-party, poaL 
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As the holders of the bill of lading are presumed to be 
well informed of the probable period of the vessel’s ar¬ 
rival, and as in any event such arrivals are matters of no¬ 
toriety in all maritime places, it is not the duty of the 
master to. send notice of his arrival to the several assigns 
of the cargo. In a case to which we have had occasion to 
refer in a precedkig chapter, (j?) the bill of lading con¬ 
tained a stipulation that the goods should bo taken out in 
a certa'in number of days after the arrival of the vessel, or 
that the holders should pay for the delay. They were ac¬ 
cordingly holden liable for this delay, although they 
pleaded in excuse that they had no notice of the arrival 
of the vessel. As the master is not bound to give tliis 
notice, it is of no consequence whether the residence of 
the holders of the bills of lading be known to him or not. 
Ilut if the means by which the holders of the bills of 
lading are to obtain this information of the ship’s arrival 
are defective; such as if there be any inaccuracy in the 
entry of the ship’s name at the custom-house, whereby the 
owner of the goods, notwithstanding proper inquiries for 
that purpose, should he deprived of the usual mode of 
being informed of the ship’s arrival, it then becomes 
the duty of the master to apprise him of the ship’s com¬ 
ing to port. 


Though the master has a Hen on the cargo for the 
freight, and is not bound to part with the goods till such 
freight be paid or tendered; yet as much inconvenience 
would arise from detaining them on board ship, where 
the assigns of the bills of lading could not examine them, 
the custom of merchants, and therefore the law, is, that 
the master should land the goods in some public dock or 
wharf, and there give them in custody to the dock-keeper 
or wharfinger, with an order not to part with them till the 
payment of the freight and other charges. Such wharfinger 
or dock-company then become the agents of the master, 


(f) Chap. I. Fart 3. Harman v, Clarke, 4 Catnpb. 159., andante, p. 39. 

H g 


Vo notice of 
ship’s arrival 
necessary to 
the consignee 
of the cargo. 


Landing the 
cargo. 
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and are responsible if they part with the floods with¬ 
out the freight; the lien being continued in the master 
through the custody and possession of the wharfinger as 
his agent. 

Of the Lon- The acts of parliament for the regulation of the several 

dock Companies contain a provision for^this right of ship- 

acti. owners, and this convenience of merchants. Thus, pi the 

44 Geo. III. c. 100, by which the London Dock^ Com¬ 
pany is established and regulated, it is enacted, that if 
goods, brought into the Company's dock to be landed, are 
not duly entered with the customs and excise within seven 
days after the ship is reported at the custom-house, the 
officers of the company may cause the goods to be landed 
and warehoused under the joint locks of the officers of the 
customs and excise; and that if the duties are not paid 
within thirty days after the report of the ship, the com¬ 
missioners of the customs, or proper officer of the excise, 
may sell them to satisfy the duties, rendering the overplus 
to the proprietor or consignee. And, by a subsequent 
statute (45 Geo. III. c. 58. sec. 16.) it is provided, that 
goods so landed and warehoused shall be subject to the 
same lien for freight in favour of the master and ow^ners, 
as while they remained on ship-board ; and the Company 
is authorized and required, upon notice given by the mas¬ 
ter or owners, to detain the goods until the freight shall 
be paid or satisfied, together with the rates and charges 
to which the same shall have become liable. And the 
lien of the captain continues on goods impounded in the 
West India Docks, though he have not given the Company 
notice to retain for his claim. (0 

The reason seems to be this :—The 39 Geo, III. c. 69. 
sec. 87. imposes a necessity on West India ships to land 

' (0 Wilson V. Kymer, 1 M. and S. tliercin, whether precedent, subse- 
157. For the general construction ineot, or independent, see anie^ 
of charter-parties, and of covenants Chap. I. paasfm. 
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their cargoes at the West India Docks; and the Geo. 
111 . c. (it), sec. 1.0. continues the inastcrVs lien for freight 
after tlie goods are oiit of his possession. The clause, 
however, is general, and not narrowed, either by its con¬ 
text, or reasonable intendment, to the particular case 
where notice is given; which is only to aid the party in 
enforcing such lien. Independently, however, of this 
construction, it seems a manifest principle of equity, that 
tvhen goods are taken out of the hands of a party by 
operation of law, he shall never be prejudiced by it, but 
that the law will retain his lien for him. If goods on 
board of ship are taken out of the ship invitum^ and by 
compulsion of law, the lien will be preserved in the place^ 
and in the hands^ where the law has deposited them. It is 
another question where the captain voluntarily gives up 
the goods, in which case In; abandons liis lien, and looks 
to tlie personal credit of the freighter. 


The nature and principles of freight, of the mode of ob¬ 
taining paymoni, of the lien for it, &c. will more properly 
fall under a future Chapter in wliich wc shall separately 
treat that subject. The numerous cases which have arisen 
upon demurrage have already been cited and discussed. («) 


argo. 


It is sufficient here to observe, tl.'at the master has no The master is 
lien on the cargo beyond the freight specified in the bill 
of lading. Therefore, in a case where a master had re- under which 
ceived a cargo abroad, and signed a bill of lading for a 
less amount than what (he ship had been let for under a 
charier-party at home, it was holtlen, that the ship-owner 
had no lien on the cargo beyond the freight expressed 
in (he bill of lading, (v) In the above case, a merchant 
abroad, having a just apprehension of the insolvency of 
his correspondent at home, who had chartered the ship, 
purchased a homeward cargo on his account; but, for 
his own security, took a bill of lading from the captain, 


(u) See ante. Chap. I. p. 13, ri (tO Milchcllr. Scaife, 4 Canipb. 
nequctttery of this Volume. 598, 
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expressing, in the first place, a less susn for freight than 
under tlie original charter-party ; and, secondly, that the 
cargo should not be delivered to the charterer of the ship 
nilliout payment being made for the same to a person 
iiKMitioned in the bill. Under these circumstances Uord 
Kllenhoroiigh held, that the ship-owner had no right to 
detain the cargo for more than the freight mentioned in 
the bill of lading; and that the charterer not 
m'cide the payment conditioned, had no right to the goods, 
but that they were rightly delivered to the assigns of the 
foreign merchant mentioned in the bill of lading. 

The baggage of a passenger may be detained for his 
passage money. It is, indeed, scarcely necessary to say 
more upon this subject than that masters arc in the artalogy 
of common carriers, and have all the rights of that rela¬ 
tion. They can detain the baggage, but not the person. 

The mode of delivery, like that of loading, must be re¬ 
gulated by the practice of the place. It should seem, 
however, that a hoyman, known to use a particular wharf, 
is not discharged by delivering goods to the wharlingcu’, 
but continues to be liable until tliey arc delivered to the 
party to whom they are directed, (.r) It is, iiulee:!, a ge¬ 
neral rule, that the master's responsibility continues till 
tii ‘ goods are delivered to the consignee according to the 
ordinary usage of the trade, or the cusloia of the vo\age; 
that is, cither to his wharfinger or his servants, either in 
boats or on land. But if the consignee shall deniaud to 
have the cargo delivered over the vessel’s side, and not 
landed on the wharf, the master is bound to compliance, 
a wharf being only a private right, and the wharfinger 
having no right to compel the public to make use of it. ( tj) 
But in Hyde v. The Trent and Mersey Navigation Com- 

f.r) 2 Esp. N. P. C. 693, Ahb. 200. lion Company, 5 T. It. 389. 

Wanloil V. Moiiicllyim. See, loo, Swals r. Hay, I Tt*r. Itcp. 

HmIc I’. Trout luul Mersov Naviga- Iv. 
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pany, (z) Lorri Kenyon held, that with respect to ships 
bringing goods from foreign countries to merchants at 
home, the owners sufficiently discharged their duty by 
landing them at the usual wharf. If the cargo be dis* 
charged into lighters, the duty of a master is regulated by 
the custom of the port or river, and he is to watch and 
guard them till they be fully laden, (a) But if the custom 
of th“ port, or the known and notorious usage of any par¬ 
ticular branch of trade, require the consignee to unload, 
or superintend the unloading, in his own person, or by 
his servants, the master is of course discharged, or is only 
answerable for that portion of the duty which belongs to 
him. {b) 


As it is the undertaking of tlie master to deliver the 
cargo to the consignee, and as it is conveyed at his risk, 
it follows, as a consequence, that the property of goods, 
shipped by order and for the account of the consignee, 
vests immediately in him ; and he alone can sue for any 
injury which takes place after they are on board, or main¬ 
tain an action for a conversion on a losK.(r) The same 
rule applies, though the consignee be resident in a foreign 
country ; for a court of hw will recognise, generally, no 
property but that recognised by the bill of lading. There¬ 
fore, the delivery of goods to a stranger, fraudulently re¬ 
presenting himself to be the person entitled to receive 
tin 111 , would be a conversion, iiotwitlistandiiig the master 
should have acted with the best intentions, (d) and the 
coii^'ignee might maintain trover against him. It is othcr- 
uise wlierc the master loses the goods, in which case the 


(a) b Ter. Rep. 397- 
{«) (' alley niicl Another v. W^in- 
triii};liam, Ucake's N. I*. C. 150. 
Ruhinsoii r. Tarpin and Another, 
(iiiild. i?il. after T. T. 1805, before 
Lord Klicnborough, C. J. 

(if) Dunnage t*. JoUifTe, before 
Loid Ken^ou, C. J. at Guild. 


after Mich. Term, 1789. 

(r) Hrown v. Hodgson, 2 Canipb. 
30. Dawes v. Peck, 8 T. H. 330. 
Dutton c. Soloinoiison, 3 B. and P. 
582. 

(d) Yoiil v.Harbottle, Peake 49. 
and Sjeds e. Hay, 4 T. R. 260. 
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action must be special; and an action against the master, 
or owners, for not delivering the goods, may be brought 
in the name of the consignor; for in this case the property 
of the goods is collateral only to the right of action; and 
and though the title be vested in the consignee, there is a 
breach of obligation, by non-delivery, to the consignor, (e) 


(e) Davis v, James, $ Burr. 8680 . 



CHAPTER IV 


Exceptions in the charteii-party, and limitation 

OF THE LIABILITY OF MASTERS AND OWNERS. 

In the former Chapter we have considered the positive 
and implied covenants of the charter-party and bill of 
lading. The subject of the present Chapter is, the excep¬ 
tions ivhich are expressed or implied with respect to the 
performance of those covenants; the extent in which they 
are to be interpreted; and the cfrcumstances which either 
limit or excuse them altogether. The former Chapter ex¬ 
plained the liabilities and duties of the masters and owners 
under the charter-party. The present treats of the circum¬ 
stances which excuse the masters and owners for a non¬ 
performance of the contract upon their parts* 

It has been before stated, that common carriers, and 
ship-owners as such, are liable for all accidents and losses, 
not proceeding from the act of God or the king^s ene¬ 
mies.'* Under the ordinary relation of an agent or ser¬ 
vant for hire, a carrier would be liable in all cases of neg¬ 
ligence; whether such negligence were immediate, and 
therein the next and proximate cause of the damage; 
or whether it were remote, and therein only the cause of 
that by which the damage was occasioned. But as car¬ 
riers arc necessarily trusted by the owners with the domi¬ 
nion and custody of their property, and as great oppor¬ 
tunities would be thus aiforded for frauds under the pre¬ 
text of accidents, the law, for the sake of public security, 
Jias deemed it necessary to regard carriers as placed in the 
additional relation of insurers; and, under that character, 
to extend their responsibility to all accidents and losses 
whatever, excepting only such as arise from the act of God 
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ship-owners 
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in the 
case of fire. 



106 Marilime Conlrucln, [i*aut hi. 

# 

aiid the king’s eiH^mi'es. Uiuler this obligation^ therelbre, 
carriers are, by euinmon law, liable for lire, thcfl, and all 
other accidents, whether of fault or of mere calamity ; the 
question not being- whether the damage was occasioned by 
their fault, but whether it be not one of that description 
for wliich the law, and, therefore, the contract made under 
it, have rendered them liable. 

% 

By the 26 Cco. HI. c. 86,, which is an extension of 
7 Geo. II. c. 15., ship-owners have been relieved from 
this common law liability in several instances. The legis¬ 
lature, in thus limiting their responsibility, has proceeded 
upon the same policy which dictated the navigatiou acts; 
conimerciai convenience and public good; to encourage the 
vesting of capital in shipping, by restricting the responsibi¬ 
lity of ship-owners to the amount of their capital embarked; 
and to assimilate the law of England to that which had long- 
been the law of other commercial countries; namely, that 
the owners, when not personally in fault, should ])c dis¬ 
charged from responsibility for damage occasioned by the 
master or crew on relinquishing the ship and freight. 

T.imilalionof section of 20 Ceo. III. no person who is 

owner of any ship or vessel shall be liable to answer, or 
•hip-owncM make good any loss or damage, by reason of any robbery, 
bySoGeo.llI. embezzlement, secreting, or making away with, of any 

gold, silver, &c., or other goods and merchandise, which 
shall be shipped on board any ship or vessel, or for any 
act, forfeiture, or damage, done or incurred, without the 
I'uowledge of such ow ner, further than the value of tlie 
ship, &c., and freight duo, and to grow due for the voyage, 
wherein such robbery, embezzlement, ^cc. shall be made, 
although the master or mariners shall not be concerned 
in, or privy to, such robbery, embezzlement, &c. 

It is further enacted, in the same statute, that no 
owner, or owners, of any ship or vessel, shall bo subjoct, 
or liable to answer for, or make good, to any one or more 
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])erson or persons, any loss or dainap^e, which may happen 
to any goods or merchandise n hatsoever, which, from and bj fire, 
after the first day of September, 1786, shall be shipped, 
taken in, or put on board, any such ship or vessel, by rea¬ 
son or means of any fire happening to, or on board, the 
said ship or vessel,” 


Another section of the same act relieves the master and 
ship-owners from a liability to make good any loss of gold, 
silver, jewellery, money, diamonds, and watches, of which 
tlie shippers shall not have declared the value at the time 
of shipping. It is enacted, “that no master, owner, or 
owners, of any ship or vessel, shall be subject, or liable to 
answer for, or make good, to any one or more person or 
persons, any loss or damage which may happen to any 
gold, silver, diamonds, M atches, jewels, or precious stones, 
which from and after the passing of this act shall be 
slupped, taken in, or put on hoard any such ship or vessel, 
by reason or means cf any robbery, embezzlement, making 
away with, or secreting thereof, unless the owner or ship¬ 
per thereof shall, at the time of shipping the same, insert 
in his bill of lading, or othernise declare, in writing to the 
master, owner, or owners, of such ship or vessel, the true 
nature, quality, and value, of such gold, silver, diamonds, 
watches, joM'els, or precious stones.” 


The same 
coiiunoa law 
liability lU 
mited by the 
same act in 
case of the 
loss of ^old, 
silver, &c. 


Another section of tJiis statute likewise enacts, that if 
the several freighters or proprietors of any gold, silver, 
&c., or of any other goods or merchandise, should suffer 
loss or damage by any of the means aforesaid, in the same 
voyage, (fire only excepted) and the value of the ship or 
vessel, with the appurtenances, and the amount of her 
freight, should not he smTicient to make full compensation 
“ to all and every of them,” then such freighters or pro¬ 
prietors shall receive their satisfaction in average, and in 
proportion to their respective losses. And in order to 
effect this purpose, a remedy is pointed out to freighters 
and owners, by lilijig a bill iiiequily. to nhich aii al]ida>lt 
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must be aiuicxcd. It is further provided, that nothing in 
this act shall discharge the couimon law remedy against 
masters and mariners, for embezzlement, fraud, abuse, 
or malversation in such masters and mariners respectively/' 


The pilotage act (^ 7 ) contains a further exception to 
the lial)ility of ship-owners, by relieving them from re¬ 
sponsibility for any loss or damage occasioned by the neg¬ 
lect or incapacity of any pilot, who may be taken on board 
in pursuance of the provisions of that act. 

The last act diminishing the liability of ship-owners is 
the 5‘3 Geo. III. c. 159. This statute was passed to amend 
the 7 Geo. II. c. 15., and the 26 Geo. Ill, c. 86, and fur¬ 
ther to limit the responsibility of ship-owners in certain 
cases, and more especially, for the acts of their servants. 
The several provisions of this statute enact, in substance, 


(fl) 52 Geo, III. c. 29. See n/i/e, 
Vol. I .l*art2. Chapter VI., page 474. 

The first exception in favour of 
masters, and in diminution of their 
common law liability, was given 
by an earlier statute in the reign 
of George IL (7 Geo. II. c. 15.) 
which was passed at the earnest in¬ 
stance of the ship-owners and mer¬ 
chants of London, who had taken 
alarm at some recent decisions in 
the Courts of law that owners were 
answerable for the value of mer¬ 
chandise embezzled by the crew or 
master. In order to remove this 
alarm, and to prevent any dis¬ 
couragement to shippers, mer¬ 
chants, and others, from being con¬ 
cerned in trade and navigation, 
the legislature passed the act in 
question, by which the amount of 
the responsibility of owners for 
any goods embezzled or made 


away with,” by master or mariners, 
or for any malversation whatever 
of master or mariners, is limited to 
the value of the ship and freight. 
But the master or mariners them¬ 
selves are liable, as before, for the 
whole amount of the damage suf¬ 
fered ; the act only being for the 
relief of the owners, and this act 
being for their relief only in the 
case of goods embezzled or made 
away with” by the master and crew. 
But by the 20 of Geo. III. c. 86., 
passed in consequence of the deci¬ 
sion in Sutton v. Mitchell, \ l T. R. 
p. 18.) that the previous act did 
not comprehend robberies not by 
the ccew, the same protection was 
extended to the owners, ** although 
the master or mariners shall not 
be concerned or privy to such rob¬ 
bery, embezzlement, secreting, or 
making away with.” 
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1. That owners and ;}<n’/-owncrs of ships shall not Be liable Protection of 
to make good any loss or damage to any goods or merchan-* pa,!l*iJwneni 
clize laden on board their ships, beyond the value of the l'y53Geo.llL 
vessel and freight, provided such damage should be occa- 

sioned without their fault or privity. The object of this 
first clause was to give a protection to pflr/-ownrrs as well 
as to owners. The term p«r^-owners is omitted in the 
preceding statutes, and introduced, for the first time, in 
the present \ and it seems to have been the object of the 
legislature, by the fiv^i clause, to explain the words 
owner or owners,” used in the two previous acts, and 

to give u protection to parf-owners, which might not, £xpoiiition of 
perhapsj have been extended to them under the general this act. 
words, owner or owners, in the 7 Geo. II. and 26 Geo. III. 

2 . By the next section there is a legislative exposition 
of what is to be considered as freight, which the previous 
statutes had left in general and loose terms. The value 
of the carriage of goods and merchandize, though helon^’^ 
in^ to owners and part-owners, is to be considered within 
the meaning of the term freight; and also the hire of 
the vessel due, or to grow due, by virtue of any contract, 
whether on behalf of His Majesty, or of any person or 
persons, or any body politic or corporate. 3. The act 
then provides for separate losses; (c) but declares that 
nothing therein contained shall be taken to diminish the 
responsibility to which any master or mariner may now by 
law be liable, notwithstanding such master or mariner 
may be an ownei’ or part-owner. 4. The act next pro¬ 
ceeds to except the owners of lightei's, barges, boats, &c. 
employed in inland navigation, and ships and vessels not 
duly registered* 

Such arc the principal clauses of this act; the remain¬ 
ing sections of which relate to proceedings against owners 
and part-owners in courts of equity. 


(e) See App«aitix, 53 Geo. 111. c. 159, sect. 3. 
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In a 'very late case upon this statute it lias been deter¬ 
mined by the Court of King’s Bench that the meaning of 
the first and fourth sections^ taken conjunctively, was; 
]. That in an action against several joint defendants, as 
ship-owners, for damage sustained by the loss of goods 
laden on board their ships, they were not liable in that 
character beyond the value of the ship* and freight due, 
and to grow due; although the loss were occasioned by 
thp misconduct of one of the defendants, who was both 
master and part-owner. 2. That the value of the ship was 
to be calculated at the time of the loss, and not at the time 
of the commencement of the voyage. 3. That in calcu¬ 
lating the value of freight due, or to grow due, the money 
actually paid in advance was to be included, (d) 

The clause of the charter-party, or bill of lading, which 
limits the liability of the master and owners, by express 
exceptions, usually runs in the following terms : (e) and 
the said master agrees to make a right and true delivery 
of the said homeward cargo, unto the said freighter or his 
order, according to the bills of lading; and so end the said 
homeward voyage, the act of God, and the King’s ene¬ 
mies; the dangers and accidents of the seas, rivers, and 
navigation ; the restraints and detentions of kings, princes, 
rulers, and republics; and all and every other unavoidable 
dangers and accidents excepted.” 

The act of God comprehends all sudden accidents aris¬ 
ing from physical causes, as distinguished from human 
agency; such as from lightning, earthquakes, hurricanes, 
plague, and epidemic contagion amongst the crew. (/) 


(^) Wibon V. Dickson, S B. & A. (r) See Appendix, 
p. 2 . The reader is referred to the (f) Trent and Mersey Navigation 
masterly exposition of this statute Company, v. Wood, Abbott, p. 
in the judgment of Mr. Justice 849, and Forward v. Pittard, I 
Btylej, p. 10. T. P. 27. 
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For none of these arc masters or ship-owners responsihle. 
But ill order to constitute such an cllect from a physical 
cause the act of God within the understanding of the 
law, it must be sudden and immediate. And, therefore, 
where a vessel struck upon a bank of sand, which for 
many years previous had been sufliciently under water to 
admit ships to lie by it in safety, but had been raised by a 
drift of sand into the port or river; it was holden by the 
Court that an accident which had arisen from this cause 
w as not to be considered within the legal meaning of the 
act of God. (g) Another ship had previously struck upon 
the sand-bank above mentioned; and the vessel wliich was 
the sulyect of the action had received the injury in being 
pierced by the mast of the first vessel, lying under water 
upon the bank. The Court held that such injury was too 
remote to be regarded as the act of God—tlie proper 
interpretation of such act being, something sudden and 
immediate, such as lightning, hurricane, earthquakes, &c. 


The other terras, “ perils and dangers of the seas, and 
accidents of the seas, rivers, and navigation,” are to be 
understood of all such accidents as arise from the sea and 
w inds, and which could not bo prevented or avoided by 
any care, vigilance, or skill of the master and mariners ; 
such accidents as are inevitable, and in no degree occa¬ 
sioned by the ignorance, wilfulncss, or neglect of the na¬ 
vigators. Thus, a capture by pirates has been held to be 
within the exception of the perils of the seas. An action 
was brought upon a charter-party, containing such excep¬ 
tion, for not performing the voyage; the defendant 
pleaded that the ship was taken upon the sea by certain 


Legal inter¬ 
pretation of 
perils of the 
sea. 


Pirates a peril 
of the sea. 


(g) Smith V, Sheppard, Abbot 
263. This case having given great 
alarm to ship-owners, suggested to 
them, in order for future protec¬ 
tion, an alteration in the bill of 
lading, which, instead of the usual 
exception, periU of the sea, con¬ 


tains now, in almost all cases, an 
exception of the act of God, the 
king's enemies, fire, and all and 
every other danger and accidents 
of the sea, rivers, and navigations, 
of whatever nature and kind. 
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warlike' persons unknown, whereby he was prevented from 
completing the voyage, (h) Rolle, J. said, that it was 
not good pleading to allege the capture by persons un* 
known; and Bacon, J., seemed to think that the plea 
should have alleged that the ship was carried into unknown 
places; but, upon the principal question, it was held that 
perils of this kind were as much dangers -of the sea as those 
by shipwreck or tempest. 

A peril on the gyj where the damage or accident alleged to have hap- 

neanotpro' ^ • 

perlr a peril pened from the peril of the sea has not properly arisen 

But ihis^dls- J^®tural effect of the winds and waves, such as 

tinction on- from tcmpcst, high seas, rocks, collision, or leakage, the 

in the dedar- cause must be specially stated, and in its proper terms, in 

aiion. the pleadings. 

In an action against the underwriters of a ship, from 
London to the Canary Islands, (t) it appeared that while 
the ship Industry was proceeding on her voyage, and was 
off Lisbon, in the night-time she fell in with another ship, 
the Midas, an armed merchantman, from London. The 
Midas hailed;—the captain of the Industry did not hear 
what was said ; but, supposing the name of his ship was 
asked, answered, The Industry of London, bound for 
Teneriffe.” The Midas again hailed. The captain of the 
Industry mistakingly thought he was desired to heave to, 
and he did so. The Midas supposed the Industry to be a 
French privateer, about to board, and fired several shot 
at her, which hit her between wind and water, and sent 
her to the bottom. The Industry’s crew were taken on 
board the Midas, and found her prepared for action. The 
first count of the declaration alleged a loss generally by 
the perils of the seas; and to this the defendant pleaded 
the general issue. The second count slated, that the ship, 

(It) Pickering a. Berkeley, Sty. v. Slue, 1 Tent. 190. 

132. 2 Bolt. Abr. 24S. S. CJ. Barton vO Cullen v. Butler, 4 Campb* 
V. Wolliforil, Comb. 56. and Mdrie 299. 



CHAP. IV.] Exceptions in the Charter-Party. 


113 


with the goods on board, was, on the high seas,’ by the 
perils insured against, (that is to say) by being fired at and 
pierced with shot by persons on board a certain other ship 
or vessel, called the Midas, sunk and totally lost. To 
this the defendant demurred, and the plaintiff joined in 
demurrer. Upon the trial it was contended for the plain¬ 
tiff, that it was clearly a peril of the sea. But Lord 
Ellenborougli held, that this was a peril on the sea, but 
not a peril of the sea. That the assured might be enti¬ 
tled to recover from the underwritera, but not upon a 
declaration so framed. Suppose, said his Lordship, a 
ship under sail is sunk by a land battery, is that a loss by 
the perils of the sea ? And can it make any difference that 
the shots are fired with premeditation and design from 
anotlitfr vessel? 


It is unnecessary here to observe, that this objection 
applies only to the form of the declaration, and not to the 
principle of the case. 


If the action in the preceding case had been brought by 
the freighters against the master to recover for the damage 
sustained in the cargo from the above cause, there can be 
no doubt that the master would have a sufficient defence 
to the action in the words of the usual restriction in char¬ 
ter-parties and bills of lading; “the dangers and acci¬ 
dents of the seas, rivers, and pavigation, &c. excepted.” 

An exception of perils of the sea extends to a loss 
arising from a vessel running foul of another by misfor¬ 
tune. C^) And where a ship is run down by another, not 


The present 
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dents on the 
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of the sea; 
subject only 
to the excep¬ 
tion, that tne 
master and 
crew are not' 
in fault, nei¬ 
ther wilfully 
nor negli¬ 
gently. 


through design, but negligence, the loss is a peril of the 
sea.f/) So likewise, where, in moving a ship from one 
part of a harbour to another, it became necessary to send 
two of the crew on shore to make fast a new line, and to 


cast off tlie rope by which the ship was made fast; but 


(A:) Bullcr o. Fisher, S Esp 67. 
VOL. 11. 


1 


(/) Smith r. Scott, 4 Taunt, 126. 
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those men being impressed, and not .suHerod by the press- 
gang to cast o(F the rope, the ship, in consequence, went 
on shore : the Court held the loss occasioned thereby to 
be a peril of the sea. (m) ]Jut where a ship hove down 
on a beach, within the tide-way, to repair, and was thereby 
bilged and damaged, the Court of (Common Pleas, in an 
action on a policy of insurance, decided»this to be a loss 
not occasioned by perils of the sea ; but an accident. It is 
to be presumed, however, that in an action on a charter- 
party the determination would be different ; the ordinary 
terms being “ all and every danger and accident of the 
sea, rivers, and navigation, of whatsoever nature and 
kind excepted.” {n) It was decided by Lord Kenyon, in 
conformity with the general opinion of the merchants of 
London, that the destruction of a vessel by w orms at sea, 
was iu>t a loss by perils of the sea,{o) In charter-parties, 
as we have liefore said, if the vessel freighted bo robbed 
or taken by pirates, it is to be deemed a loss within the 
nieaning of the words, perils of the sea;” and where a 
sliip was driv(*n on shore, j)art of the goods being lost at 
sea and part got on shore, but whilst on shore were de¬ 
stroyed and plundered by the inhabitants, so that no part 
of them came again into the possession of the master and 
crew. Lord C. .1, Gibbs was of ojiinion that this was a loss 
b> perils of the soa. (/;) Hut a loss happening by the 
mistake of the captain is not a peril of the sea. {q) 

If the cargo be injured by the rolling of the vessel, i‘y 
the straining of her planks and limber, by high seas, by 
putting herself under tow, or by being forcibly taken in 
tow, or damaged from any of these causes, the injury is 
imputable to perils l>y s< a. The ship licnrick, (r) in 1810, 


(m) Hodgson r. Mnifom, < R. 
336. 

(n) Thompson w. Whitmore, 3 
Taunt. 227. 

(o) Rohl w. Parr, 1 Esp. 4t5. 


(p) Uondrelt v, Hentigg, Holfi 
P. 149. 

( 7 ) Park. 103. 

(r) I Stork. 157. 
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Hailed from the Elbe for the port of London, with the in¬ 
sured goods on board, and on her passage fell in with His 
Majesty’s gun-brig, the Aggressor. The captain of the 
Henrick, mistaking the Aggressor for a French ship, pro¬ 
duced simulated papers, concealing the British licence 
under which he sailed. The Aggressor took the Henrick 
in tow; and the tatter, in order to keep up, was obliged to 
use an extraordinary press of sail, and during a gale of 
wind and a high sea shipped a quantity of water, by 
which the goods were damaged. In an action against the 
underwriters, the witnesses attributed this consequence to 
the exertions made in order to keep up with the Aggressor. 
Lord Ellenhorough held, that the cause assigned was 
clearly a peril of the sea ; for that the sea running high, 
and the vessel shipping a great quantity of water, the 
damage was occasioned by the perils of the sea, although 
the apprehension of seizure, and the circumstance of her 
being towed by the Aggressor, laid the vessel open to this 
peril- Tlic same principle manifestly applies to any da¬ 
mage suffered in consequence of bearing up to a king’s 
ship where a signal shall be made, or a gun fired by the 
commanding officer for that purpose. 

But this excuse, and the principle of it, will not extend 
to justify captains and owners for any obedience to an 
unauthorized direction or command of His Majesty’s 
officers; or to relieve them from a full responsibility to 
freighters for any damage to the cargo, in consequence of 
such compliance. A loss happening in the course of such 
an act will not come within the perils of the sea in the 
legal interpretation of the restrictive covenant. In an 
action for the los^ of a ship and cargo, (O it appeared, 
that whilst the ship Margaret and Anne was lying in 
port, the master having taken in almost the whole of the 
cargo, the captain of an English ship of war lying near, 
the top^mast and yards of which were then struck, ordered 


(•) Phc^lps r. Aiildjo, f Campb. S;‘»0, 
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the master of the ship Margaret and Anne to go out to sea 
to examine a strange sail, which was discovered in the 
ofling, bearing enemies’ colours. It appeared that the mas¬ 
ter did not remonstrate against this order, but unmoored, 
and put out to sea; that, although forty of the crew of the 
ship of war had been on board the Margaret and Anne in 
the morning of the same day, they had all been withdrawn 
before the master began to unmoor, and that no violence 
or threats were used to induce them so to do. He fired two 
guns at the strange sail, and brought her to, when she 
appeared to be a neutral;—and he then returned to his 
moorings. Being examined as a witness, he said he con¬ 
sidered himself bound to obey the orders of the captain of 
the ship of war, but he did not make any protest upon the 
occasion. It was contended for the plaiiitilF that the de¬ 
viation was excused by the controul exercised over the 
master. He did not expostulate, because his expostula¬ 
tions would have been unavailing. The captain of the 
ship of war had ample means of enforcing his orders. If 
this was held to be a fault, the consequence would be, 
that masters of merchantmen would constantly resist the 
commands of the king’s officers. But Lord Ellenborough 
was of opinion that it was an unexcused act; for that there 
was neither duty nor duress, neither a moral nor ])hysical 
compulsion. If a degree of force liad been exercised 
towards the captain, which either physically he could not 
resist, or, morally as a good subject, he ought not to 
have resisted, the deviation is justified. (0 

Previously to the case of Smith t). Shepherd mentioned 
before, the usual clause of exception in charter-parties and 
bills of lading was, the act of God and the king’s ene¬ 
mies, and the perils of the sea.” After the decision of 
that case, the exception was enlarged into the more ample 
terms, “ all accidents of the seas, rivers, and navigation, 
&c.” But as this precautionary notice is in direct dcro- 


(0 See likewise Forster v. Christie, 11 East. 305. 
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gallon of the liahility imposed upon ship-owners by the Of perihof 
common law, it is very questionable whether the Courts **'®**®*^- 
would give it a larger interpretation than what the law 
had previously admitted to the ancient form. Where the 
law has Imposed a certain duty, and a certain degree and 
kind of responsilnlity upon certain functions, for reasons 
of public convenience, a diminution of tin’s responsibility 
is a manifest opposition to the reason and purpose of the 
law ; and it would seem upon principle, that the law should 
neither permit it; or, at least, should restrain such private 
limitations within the narrowest terms. The law, indeed, 
always acts upon this principle in the interpretation of the 
precautionary notices of common carriers, and thus con¬ 
fines the operation of such restrictions within circum¬ 
stances in whicli there is a strong equity for admitting it. 

The Courts will certainly apply the same strict mode of 
interpretation to the new clause of charter-parties and 
bills (»f lading whenever any cases shall arise immediately 
upon it. It is not, however, to be doubted that masters 
and owners have greatly protected themselves by this en¬ 
largement of the terms in their exception. 

If ships are run down by each other, icithoid the fault of Running 
the master of cither^ such accidents, as we have before 
shewn, arc within the perils of the sca.(tt) rihoflhe»ea. 

But(.r) wdiere a hoy ran against the pier of abridge, 
and foundered by reason of the shock, and the merchant 
endeavoured to recover of the ow ners by alleging that 
the injury would not have occurred if the vessel had been 
stouter, the Court held (hat tlie conveyance was sufficient 
of its kind, and that the freighter had no right to expect 
more. 

The clause of “ the restraints and detention of kings, ** 

princes, rulers, and republics,” extends only to actual performance 


(tf) Duller e. Fisher, 3 £q>. 67. (x) 1 3tra. 12B. Dull. NUiPrlus, p. 69. 
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embargoes; and will not excuse the master for the non¬ 
performance of an absolute covenant, where the cause of 
such non-performance was a reasonable apprehension only 
that such detention and embargo were about to be imposed. 
In Atkinson t'. Ritchie, (^) it had been mutually agreed 
between the merchant and master, that a British ship, the 
Adelphi, should proceed from London to St. Petersburgh, 
there to load a complete cargo of hemp, and proceed 
therewith back to London, and there deliver the same, 
restraint of princes and rulers on the same voyage always 
excepted. The sliip accordingly sailed ; and, having ar¬ 
rived at her port of loading, took in iron for ballast, and a 
certain quantity of hemp; and was proceeding with all 
due diligence to load his full cargo of hemp, when about 
the ninth day a rumour was circulated of an embargo 
being about to be laid by the Russian Covernment on all 
British vessels. The person who was agent for the Bri¬ 
tish factory at Cronstadt, and agent also to the house at 
Petersburgh, (who were the agents to the merchant char¬ 
terer of this ship,) in consequence of instructions received 
from the British Consul General at Petersburgh, desired 
the captains of such British vessels as were ready to pro¬ 
ceed to sea, and to do so as soon as pos'-iblo, as he expected 
an embargo might take place immediately. In conse¬ 
quence of this the master gave orders to leave off screwing 
down hemp, and to till the ship as fast as possible by hand; 
and the whole day was employed in this w ay, and the ship 
filled as far as could be done by hand, la the evening the 
ship sailed with something more than half the cargo that 
she could have carried, if the hemp had been screwed 
down ; the merchant had a sufficient quantity of hemp 
for a full cargo lying by the ship’s side, in lighters. Many 
other British vessels sailed the same e\eiiing, or (ho next 
morning, without full cargoes; some, however, remained, 
and afterwards completed their lading; and were not 

(y) 10 Kasl. 5S0.—See this case See likcTviiie Forster r- Chriitic, 
cited Mte, u|)on other poinU.— 11 ErU. 
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detained by the Russian government. No cinbargo was, in 
fact, imposed, until six weeks after this time; and the ship 
Mould haviD coniplelod her loading within that period. 
The master sailed away without any communication with 
tile defeiulaiit’s agents at Petersburgh, wlio came to Cron- 
stadt as soon as they had notice of the circumstances, 
with intention to stop the ship, but arri\cd too late. 
The master acted bond fuiv^ and as an honest man; and 
there was reasonable and well grounded apprehension for 
his acting as he did. The goods luken on board were 
l)rt>uglit to Ijoudon. and tlu're delivered to the merchant. 
The merchant sued the master for not bringing a complete 
cargo, according to his contract. It was argued that 
the master was excused, eitJier by the ojieration of this 
clause ill the contract; or by that general principle of 
law, which requires every subject, as a matter of public 
duly, to sav<» the. property and persons entrusted to his 
charge from falling into the hands of the enemies of his 
coniitrv. Ilut I.(Ord Kllenborough held, that as the mas- 
ter had made an absolute and specilic contract, he was 
bound eithfM' to perform it, or to be unsw'erable in da- 
Hinges for the non-performance; for, wdierc there was no 
exception in tlie contract, the law always gave it this con¬ 
struction; lluit the party, so absolutely contracting, in¬ 
tended to bind himself against all events; and that, if he 
w ould not execute it, he would be responsible for the non- 
performance. That the courts had alw ays acted upon the 
rule laid down upon just principles in Paradiner. Jane,(:r) 
“ That when the party by his own contract creates a spe¬ 
cific duly or charge upon himself, he is bound to make it 
good, notvvilhstanding any accident by inevitable neces¬ 
sity; because he might have provided against it by his 
contract,” and because, not having so provided, it is to 
be intended that ho undertook against it cither as to per¬ 
formance or .satifcfaction. Under these circumstances his 
Lordship held, that the master was not excused; and 

(? i' Alleyu. 7i. 
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further decided,that the “^restraint of princes, rulers, &c-” 
in the charter-party, ^vas to be understood of an actual 
and operative restraint only, and not a mere exjiected or 
contingent detention. 

But if the ship of a country, at that time at peace with 
our own sovereign, be hired by a British subject, but 
before sailing, or in the course of it, be detained by an 
embargo by the British government, such detention will 
not be such a restraint of princes, as shall give the master 
of the neutral any demand upon the British freighter for 
his loss by freight. A charter-party (a) was made between a 
British merchant and the master of a Swedish ship, by which 
it was agreed, that the ship should proceed with all con¬ 
venient speed to the island of St. Michael, for a cargo of 
fruit; and return therewith to the port of London, re¬ 
straint of princes and rulers during the voyage always 
excepted. In an action by the master against the mer¬ 
chant for not employing the ship in pursuance of this 
agreement, it appeared, that the vessel having sailed from 
London in commencement of her voyage, but being driven 
by storm into Ramsgate Harbour, had there been de¬ 
tained by an embargo suddenly ordered by the British 
government, against all Swedish vessels; and had been 
detained under this embargo from the month of January 
till June, at which latter period the season for shipping 
fruit at St. Michael’s was over. Upon an ofler by the 
master to proceed on his voyage after the embargo had 
been removed, the merchant replied that the ship could 
not be loaded at St. Michael, the season for shipping 
fruit there being passed. The actual damage the plain¬ 
tiffs sustained by the sailing on the voyage till the ship 
was driven back, by paying the sailors during the em¬ 
bargo, &:c. amounted to 397/. 6^. 6d. for which they ob¬ 
tained a verdict, subject to the opinion of the Court on 

(ff) Tunteng Hubbard, S B. Ju.ubina, -1 Rub. T7. 
and P. 901.-*Scc fikcwisc Uubclla, 
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a case stating the above facts. £iOrcI Alvanli^y, C. J., in 
delivering the opinion of the Court, said, that the defend¬ 
ant, having expressly dispensed with the plaintiff’s pro¬ 
ceeding to St. Michael’s for the cargo as soon as the 
embargo was at an end, no objection could arise on the 
ground of his not having completed the voyage. But the 
ground of dccisioh in this case was, that a British mer¬ 
chant is not liable to answer any damage arising from 
hostile embargoes by his own government on the vessels 
of foreign states. Upon this ground, therefore, judgment 
of nonsuit was ordered. 



CHAPTER V. 
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OP PBIMAGP, PRIVILEGE, AVERAGE, AND PASSENGERS. 

It is a usual stipulation in charter-parties and bills of 
lading, that the delivery of the goods shall be made on 
the payment of freight M'ith primage and average accus¬ 
tomed. The word ^‘primage,” signifies a small payment 
to the master for his care and trouble with repect to the 
goods, which he is to receive to his own use, unless he has 
otherwise agreed with his owners. This payment appears 
to be of very ancient date, and is variously regulated in 
different voyages and trades. It is sometimes called the 
master’s hai-money. By the word average is signified se¬ 
veral petty charges, which are to be borne partly by the 
ship, and partly by the cargo, such as the expence of tow¬ 
ing, beaconage, &c. Primage and average arc often com¬ 
muted for a specific sum, or a certain per centage on the 
freight. 

Privilege is an allowance to the master of the same 
general nature with primage; being a compensation, or 
rather a gratuity, customary in certain trades, and which 
the law assumes to be a fair and equitable allowance, be¬ 
cause the contract on both sides is made under the know¬ 
ledge of such usage by the parties. If the existence of 
such privilege be questioned, the Courts will enquire into 
it by the evidence of merchants. 

In an action by the Owners against the captain of 
an East India ship, it was coptended for the captain, that 
the stipulation of a sum in lieu of privilege and primage 



CHAP. v.J Of Primage, Privilege, 


12S 


did not exclude him from Ihe uve of the cabin, customary 
in East India ships. (^} By the contract between the par* 
ties, he was to receive a certain sum in lieu of privilege 
and primage ; but, under an alleged custom of trade, he 
had still retained a part of the cabin for himself, and em¬ 
ployed it for carrying goods, for which he had received 
the freight. The owners brought the action for the amount 
of this freight; and contended that the terms of the con¬ 
tract excluded all right on the part of the captain to use 
the cabin for the carriage of goods on his own account. 
The evidence offered for the defendant chiefly a con¬ 
versation between the plaintiff and himself, by which it 
appeared that both of them understood the term privilege 
in this qualified sense, Gibbs, C. J., admitted this evi¬ 
dence, upon the principle that the word privilege was a 
ferni of very indeterminate signification; that in general 
it must be taken to mean what the mercantile part of the 
iialioii understand it to be in their several trades; but 
that tile parties in a particular contract might limit or en¬ 
large this sense. The evidence being accordingly ad¬ 
mitted, and proving that privilege in the trade in ques¬ 
tion was always understood in the sense contended for by 
the captain, and was so understood by the parties in the 
action, the Court accepted it in that signification, and the 
defendant had a verdict. 

The conveyance of passengers by merchant vessels is 
connected with some important objects, both individual 
and mercantile. As respects the passengers themselves, 
it is a duty of humanity on the part of the legislature to 
take due precaution against the avarice of masters and 
owners, and to provide that no greater number of pass¬ 
engers should be taken on board any vessel than the 
tonnage and stores of such vessel can accommodate with 
respect to health and necessary sustenance. As respects 
the merchant and freighter, it is equally necessary to 
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provide, that their interests shall not be impaired or en¬ 
dangered by any connivance between the master and crew 
in privately sharing the profits of passengers. And, us 
respects the public interests, as our statute book contains 
several laws against the emigration of artificers, and, of 
late years, against the ingress and residence of foreigners 
without licence, it is manifestly incumbent on the legisla¬ 
ture to secure the accomplishment of these objects of na¬ 
tional policy; and, by providing for the notoriety of vessels 
bringing in, and taking out, passengers, to keep such im¬ 
portation always under the eye of the law. 

With these purposes several acts of parliament have 
been passed, (d) the principal of which, as constitut¬ 
ing the present law of passengers, is the 43 Geo. Ill, 
c. 56. 


Provisions of 
the 4S Geo. 
111. c. 56. for 
the safe con¬ 
veyance of 
passengers by 
merchant 
ships, &c. 


It is enacted, by the above act, that from the first day 
of July, 1803, it shall not be lawful for the master or com¬ 
mander of any British ship or vessel, which shall clear 
out from any port or place in the United Kingdom of 
Great Britain and Ireland, to have on board, at or after 
being cleared out, at any one time, or to convey, carry, 
or transport, from any place or places in the United King¬ 
dom, to any parts beyond sea, in such ship or vessel, a 
greater number of persons, whether adults or children, 
including the crew, than in the proportion of one person 
for every two tons of the burthen of such ship or vessel; 
and every such ship or vessel shall be deemed and taken 
to be of such tonnage or burthen as is described and set 
forth in the respective certificates of the registry, granted 
in pursuance of the several acts in force relating to such 
certificates; and, if such ship or vessel shall bo partly 
laden with goods, wares, or merchandises, then it shall 
not be lawful for the master or commander to receive or 


(rf) 43 Geo. ill. c. 56. 53 Geo. Geo. 111. c. 114. 
Ill, C* 36. 56 Geo. 111. C. 83. 56 
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take oil board a greater number of persons, uicludidg the 
crew, than in the proportion of one person for every two 
tons of that part of the vessel remaining unladen; and such 
goods, with which the vessel may be partly laden, shall, 
under the direction of the collector or comptroller, or other 
officer of the customs at the port or place where such 
goods, wares, or merchandise, shall be taken on board, 
be stowed and disposed of in such manner as to leave 
good, sufficient, and wholesome accommodation, for the 
proportion of persons hereby allowed to be received on 
board.” And, if any master or commander shall take 
on board, or if he or the owners shall engage to take on 
board, a greater number of persons than in the proportion 
allowed by this act, such master, &c. shall forfeit 50/. for 
every person exceeding the proportion limited; and every 
ship or vessel, having on board, conveying, carrying, or 
transporting, one or more persons beyond the proportion 
herein limited, shall be seized and detained by the col¬ 
lector, or other officer of the customs, until such penalty 
or penalties shall be paid, or until such master, the owner, 
or owners, of such ship or vessel shall give good and suf¬ 
ficient bail for the payment thereof.” And “ every such 
ship or vessel, bound to any port or place in North Ame¬ 
rica, shall be stored and furnished with at least twelve 
weeks’ provisions, and good and wholesome water, suffi¬ 
cient to afford an allowance per day during the voyage 
of not less than half a pound of meat, one pound and n 
half of bread, biscuit, or oatmeal, with half a pint of mo¬ 
lasses, and one gallon of water, to every person onboard, 
whether adult or child; and the master or commander is 
hereby directed and enjoined to give out, to each person 
on board, at least the allowance herein directed upon 
every day of the voyage, under the penalty of 20/. for 
every omission; and any person demanding a clearance 
for any ship or vessel which shall not be stored with pro¬ 
visions and water in manner herein directed, shall forfeit 
the sum of 50/. for each person for whom there shall not 
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be a. quantity of provisions and water sufficient to afford 
the allowance herein directed.” 

It is further provided, by the other sections of this act, 
that before any vessel shall receive a clearance, or suffer¬ 
ance, from the officer of customs belonging to the port 
from whence such vessel shall sail, the master shall de¬ 
liver to such officer of the customs a muster-roll, distin- 
'guishing the passengers from the crew, and specifying the 
names, ages, and sex, of the persons received, or to be receiv¬ 
ed, on board, and the conditions upon which such persons 
severally have been or are to be received, and the place 
to which such persons have severally contracted to be con¬ 
veyed; and that every person delivering a false muster- 
roll shall forfeit, for every offence, the sum of 50/. for each 
person omitted, or falsely stated or described therein. 
Every passenger shall be relanded, who shall signify a 
desire to that effect to the officer of the customs, or to 
any magistrate; and no passenger shall be taken, except 
from a place where a custom-house is established, or an 
officer of the customs is stationed. Every vessel carrying 
fifty passengers, or upwards, including the crew, shall be 
provided with a surgeon, and such surgeon with a medicine 
chest; that the bedding of every passenger on board shall 
be aired by exposure upon the deck, when the weather 
will permit, once a day during the voyage, and the vessel 
shall be fumigated with vinegar at least twice in every 
week; and every,master or commander shall forfeit, for 
every failure or neglect in airing the bedding, or in fumi¬ 
gating the ship or vessel, the sum of 20/. The act then 
directs that a Journal of the health, deaths, &c. of the 
passengers shall be kept, and delivered, upon oath, to 
the collector of the port on the ship’s return, (c) 

The ten first sections of this act refer only to the 

(«) Ste section \ to Hction 10. 
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passengers to be taken on board British ships cleanrtg out be taken on 
for any port of the United Kingdom to any ports beyond foreign 
sea; the eleventh section regulates the number of pass¬ 
engers to be taken in foreign ships. It is enacted by this 
section, that it shall not be lawful for any master having 
the charge or command of any .ship, other than a British 
ship, owned, navigated, and registered, according to law, 
clearing out from any port in the United Kingdom, from 
and after the said first day of July, 1803, to have on board 
a greater number of persons, including the crew, than in 
the proportion of one person for every five tons of the 
burthen of such ship; and every such ship shall be deemed 
to be of such tonnage or burthen ns shall be ascertained 
by the oath of the master or commander thereof, taken 
before the collector, or chief officer of the customs, at the 
port w hence such ship shall be cleared out; and it shall 
be lawful for such collector or chief officer to muster the 
passengers and crew, and to search and inspect every such 
ship; and if more persons shall be found on board than 
in the proportion herein allowed, every master or com¬ 
mander shall forfeit the sum of 50/. for every person taken 
on board beyond the proportion herein allowed, one 
moiety whereof shall go to Ilis Ma jesty, his heirs or suc¬ 
cessors, and the other half to such collector, or other officer, 
who is hereby empowered to seize and detain the ship 
until such penalties be paid. By the 56 Geo. III. c. 114., 
all the regulations of the 43 Geo. III. c. 56., provided 
with respect to foreign ships carrying passengers, shall be 
applicable to British ships carrying passengers from Great 
Britain and Ireland to the United States of America, as 
fully and effectually as if the same were severally repeated 
and re-enacted in the act. 

By other clauses of the 43 Geo. Ill, c. 56., a penalty is 
attached to the re-landing provisionsafler any vessel shall 
have been cleared out, unless in the proportion of any pass¬ 
enger or passengers who shall have been lawfully re¬ 
landed, so as not to proceed upon the voyage. Officers of 
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His Majosty\s ships of war, who shall meet any such vessels 
at sea, arc authorized and required to call for the muster* 
roll, and to search such vessel; and, in any case of breach in 
the regulations of the act, whether ks to the number of the 
passengers, or the quantity of provisions, such officers may 
seize and detain the vessel till due bail shall be given, or 
may send her back to the port from whence she came, or 
any other, according to the circumstances. And, before 
.any vessel taking passengers shall be permitted to clear 
out, a bond shall be given to the chief officer of the cus¬ 
toms in the port whence cleared out, in an amount equal 
to the sum of 20/, for each passenger on board, with con¬ 
dition that such vessel is seaworthy, and that every pass¬ 
enger, if alive, shall be landed at the port to which such 
passenger shall have contracted to be conveyed, {f) 


The object of the next act of parliament for the regula¬ 
tion of passengers, the 53 Geo. III. c. 36. is chiefly to re¬ 
gulate the carrying of passengers by vessels in the service 
of the Hudson’s Bay Company, But the first section of 
the act contains a general regulation of much importance. 
After premising that it is enacted by the 43 Geo. III. c. 
56. that every ship or vessel, other than a British ship or 
vessel, owned, navigated, and registered, according to 
law, shall be deemed and taken to be of such tonnage or 
burthen as shall be ascertained by the oath of the master 
or commander thereof, taken before the collector, or other 
chief officer of the customs, at the port from whence such 
ship or vessel shall be cleared out, but that such remedy 
for ascertaining the tonnage of vessels had been found in¬ 
sufficient : it proceeds to enact, that if the collector have 
any doubt as to the tonnage of any vessel as sworn to by 
the master or commander, it shall be lawful for him to 
cause such vessel to be admeasured in the manner in which 
a British ship is admeasured for the purpose of being 

(/) Thii act does not extend to nernl, or the customs, or excise, or 
vessels in the king's service, or in T'he East India Company, 
the service of the Fostniaslcr-Ge- 
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registered, and such ship or vessel, upon being so admea¬ 
sured, shall be deemed and taken to be of the tonnage or 
burthen ascertained by such admeasurement, notwithstand¬ 
ing the oath of any such master or commander* 

The last act, with respect to the conveyance of pass¬ 
engers, is the 56 Geo- III. c. 83., and has for its object 
the regulating of vessels engaged in the conveyance of 
passengers to and from the island of Newfoundland 
and the coast of Labrador; but as the regulations are 
confined to these vessels only, it is unnecessary to repeat 
its enactments at large. It will, therefore, be sufficient to 
observe, tliat it was passed upon tlie occasion of a purpose 
suddenly adopted by the government to encourage emi¬ 
gration to this colony ; but as the event has not justified 
the expectation entertained, the act has, necessarily, be¬ 
come of less importance than was anticipated. The 43 
Geo. HI. c. 66. may, therefore, he regarded as containing 
nearly the whole law respecting the conveyance of pass¬ 
engers by British sliips. It is for (his reason tliat we have 
given its enactments at some length. 

Our law' books contain several cases of importance under 
the head of passengers; but the greater number of them 
are rather cases of oppression, ill-treatment, or neglect 
of duties by masters, than breaches of the regulations 
required by the acts above cited. 

As passengers are a part of the crew, and in a case of 
imminent peril by tempest or capture, may be called upon 
to contribute to tlie defence or preservation of the vessel, 
and as their conduct may be inconsistent with the due 
discipline of the ship, and may, by example, excite or 
cherish a ninliny in the crew, it is manifestly necessary 
that the captain should have some controul and authority 
even over the persons of passengers. Most of the cases 
in the books have originated in the excess and abuse of 
this authority and controul* If the law entertain a just 

VOt. II. K 
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jealousy of the conduct of men in the condition and cir¬ 
cumstances of captains, as respects even the sailors, who 
receive a profitable pay; still more strongly does it exer¬ 
cise its vigilance over them as regards their treatment of 
passengers; men necessarily subject to their power, and 
though not attached to their service, paying for their con- 
veyance- 


Of the autho¬ 
rity which the 
captain of a 
ship may ex¬ 
ercise over a 
passenger. 


It is above said, that the passengers are bound to con¬ 
tribute their aid towards the defence of the ship, and that 
the captain has an authority over them so far as is neces¬ 
sary for tliat purpose; that he may compel them to take 
any station lie may assign them, and may punish them for 
disobedience, to prevent their example from spreading to 
the crew. But this authority must be exercised within 


the limits of the necessity. TJie court has recognized this 
principle and its bounds in several cases, (g) 


The first of these cases was an action for false imprison¬ 
ment, by a passenger on board an East Indiaman, against 
Boyce r.Bay- the captain. It appeared, in evidence, that the plaintiff 

was a passenger in the gunner’s moss, and that the de¬ 
fendant was captain of the ship. On the evening of the 
11th of May, 180 j, near the Cape of Good Hope, two 
strange sail were descried in the offing, supposed to be 
enemies. The defendant immediately mustered all hands 
on deck, and assigned tc every one his station. Tiie plain¬ 
tiff, with the other passengers, he ordered on the poop, 
where they were to liglit with small arms. This order all 
readily obeyed, except the plaintiff, who, conceiving he 
had been ill used by the defendant some time before in 
being forbidden to walk on the poop, positively refused to 
go there, but offered to fight in any otlier part of tljc ship 
with his messmates. The defendant, for this contumacy, 
ordered him to be carried upon tlie poop, and there kepi 
him in irons during the whole night. Next morning no 


(g) Boyce V. Baylitfe, I Cainpli. 58., and Boyce i*. Douglas, I Canipb. CQ* 
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enemy appeared; and the vessel arrived safe at St. He- Ofihe autho* 
lena, on the l7th of June. Here the plaintiff quitted her, captain* of 
and gave 100/. for his passage home on board another 
ship. Upon the opening of the case Jjord Ellenborough passenger, 
said, he did not know, till he should hear all the facts, 
whether the defendant might not Inwejusltfied. A captain 
of a ship had authority to do what was necessary for the 
safety of those on board. On the approach of an enemy 
he had a right to assign them all a station, which it was 
their duty to accept. As the plaintiff had refused to obey 
the orders given him, perhaps his confinement might be 
necessary to the discipline of the crew, and the security 
of the vessel; and, if so, would be justifiable in law. But, 
upon its appearing that the plaintiff had been kept all 
night in irons on the poop, his TjordsJiip was of opinion, 
that the defendant had exceeded the limits of his autho¬ 
rity. Upon the merits of the action, as to the plaintiff 
being justified in taking a passage on board another vessel 
at the defendant’s expeiice, and claiming to recover the 
cxpcnce of that passage, Lord Ellenborough said it was 
necessary the special damage should be closely connected 
w ith the trespass, which was the foundation of the action. 

But here the imprisonment was not the causa proxhna of 
the transhipment. The latter was remote in point of 
time, and the plaintiff w as not driven to it in order to re¬ 
deem himself from any great peril or grievance. That a 
man may tranship himself and throw the expence of this 
upon another, the injury must continue down to the mo¬ 
ment of his leaving the first ship; and he must then act 
with a view to the preservation of his life, or at least 
from a reasonable regard to his own safety. To shew how 
far attempts of this kind might be carried, if this necessary 
connection were not insisted on, his Lordship alluded to a 
case which used to be mentioned by Lord Aivaiiley, where 
the plaintiff complained of false imprisonment, per quod^ 
being confined on shore, he lost a lieutenancy, (/i) 

(A) The plainlifif obtained a verdict and daraagds. 
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Boyce v. Douglas (t) was an action by the same plain¬ 
tiff against a passenger of the same vessel, for having as¬ 
sisted the captain in the alleged act of imprisonment. 
The Jury, likewise, in this case gave a verdict for the 
plaintiff. 

(>) 1 Campb. 60. 




CHAPTER VI. 

OP FREIGHT. 

» 

In the preceding Chapters we have considered the seve¬ 
ral covenants of the masters and owners, and the duties 
arising under thdm. In the remaining Chapters we have 
to treat of the covenants, expressed or implied, of the 
merchant and freighters. These covenants, and the rights 
derived under them, are comprehended under the four 
heads of freight, general average, stoppage in transitu^ and 
salvage \ of which the first is generally a duty under a 
positive and express contract, whilst the three latter are 
equitable liabilities, or rights, imposed or implied by the 
law under the circumstances of the relation of owners and 
merchants. 

As freight may either be due in whole or in part, and 
may be payable by the consignor or consignee, this portion 
of our subject naturally distributes itself under the four 
heads of, first, the cases in which the entire freight is due; 
secondly, in what cases part only can be claimed ; thirdly, 
by whom payable; and, fourthly, of the lien for freight, 
and the action which may be maintained for it. 

And, first, as to the cases in which the whole freight is due. 

In order to explain the principle upon which the law of 
these cases rests, it may be useful to observe, that the a- 
bour or service rendered, for hire, by one man to another, 
is necessarily one of two descriptions; either it is bene- 
fleial to the hirer, pro ratdy in such part of it as may have 
been done; or it is totally fruitless, and without benefit 
to him, unless the whole service be completed. If a 
builder^ for example, be employed to build a house, but by 
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Of the nature 
of freight. 


« 

some accident^ or his own wilfulness should leave the work 
when he has only completed three parts of it, such three 
parts of it are manifestly of proportionate value to his 
employers: he may accordingly recover pro raid for the 
work done, although he has not completed it. But if a 
person contract with a carrier or messenger that a package 
shall be delivered to some distant correspondent, and such 
carrier or messenger go only part of the way, or from 
error, or some other cause, return without the due deli¬ 
very of the package, it is here manifest that the service is 
wholly useless and without benefit to his employer; and 
that, in not having done all, he has in fact done nothing. 
In this latter case, therefore, as no service has been ren¬ 
dered, there is neither a legal nor equitable claim for any 
remuneration ; the express contract of the employer being, 
that he would only pay for the performance of the service, 
and there manifestly being no implied contract that he 
should pay for that from which he derives no benefit. 


The contract for the conveyance of merchandize is in 
tract. its nature an entire contract of this kind; and, accord¬ 

ingly, unless it be completely performed by the delivery 
of the goods at the place of destination, the merchant is 
not bound to pay freight, because he has derived no bene¬ 
fit from the time and labour employed in a partial con¬ 
veyance. This is the general principle, and the reason of 
it : and, if there arc some exceptions to the rule, they w ill 
be found to rest upon the peculiar equity of the cases 
In which they occur; and will bo discussed more particu¬ 
larly under a subsequent division in this Chapter. 


It is necessary to observe, that the legal meaning of the 
term freight is, the money due for the actual carriage of 
goods. And, therefore, in Blakey v* Dickson, (a) where 
the action was brought for money agreed to be paid for 
receiving goods on ship-board in order to be transported, 


(a) 2 Boi. and Pull. 321. 
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and whore this money was termed freight in declara¬ 
tion, the Court decided that such money coidd not be sued 
for or recovered the name of freight* But in a case 
where the declaration stated that the master had under¬ 
taken to carry some goods from London to Lisbon, and 
the merchant, in consideration of such undertaking, had 
agreed to pay the freight upon the sliipmcnt at London, 
and where the bills of lading denominated such payment 
by the name of freight, Lord Ellenborough held that such 
a payment was freight advanced; and might, as such, be 
recovered back, unless the voyage was performed. (6) 

If the ship be captured, the owners, of course, lose their 
freight, as well as the inerchauls their goods. But if the 
vessel be re-captured and proceed afterwards with the 
cargo to the place of destination, the right to freight 
revives, and becomes due upon the completion of the 
voyage, (c) The same rule extends to a resumption of 
an interrupted voyage after the removal of an embargo 
by which it was so suspended. («/) 

The amount of the freight is usually settled in express 
terms in the charter-party or bill of lading. If in the char¬ 
ter-party, it is generally a gross sum for the whole voyage. 
Sometimes it is so much for every ton; sometimes, for 
every cask or bale. Where the stipulated payment is a 
gross sum for the whole ship, or for any distinct part of 
the ship, such whole ship or part is the subject of the 
hire ; and, therefore, the gross sum must be paid, though 
the merchant may have failed in completing his lading. 
If the agreement be for so much for every ton, payment 
must be made according to the actual measure and capacity 
of the vessel, and not according to the quantity laden. 

(ft) Mashiter v, Buller, 1 Campb. son, 3 Bos. and Pul. 420, and 431. 

(//) See Curling v. Long, 1 Bos. 
(c) The Race Horse, White, 3 and Pul. 637; and Beale ii.Thomp- 
Rob. 101 ; and Beale v, Thomp’ son. 
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If the agreement of the freighter be to pay a certain sum' 
for each cask or bale^ he must pay according to the num¬ 
ber of such casks or bales shipped and delivered; and 
though the captain may not have brought the whole num- 
be agreed for, the merchant must pay for the number 
actually brought ; the principle here being, that each 
has here a good demand upon ^he otherthe one for the 
freight, and the other for the breach of agreement, in not 
bringing a full cargo.' But as the master has rendered 
some portion of benefleial service to the freighter, he 
shall recover proportionately, (c) 

There is a manifest distinction between an imperfect 
performance in contracts of this kind, which aro by their 
nature divisible into separate quantities of service ; and 
entire contracts, where the only beneficial service is the 
performance of the z:)fiole stipulation. Accordingly, where 
the contract has left the freight, according to the usual 
nature of freight, to be paid only upon the arrival of the 
vessel, the Court will give the most strict interpretation 
to any clauses wliich seem to dispense with this condition. 
In a very recent case before the King’s Bench (/) it had 
been covenanted in the charter-party that the freighter 
should pay to the owner a certain sum per ton monthly 
freight, for the term of six months at least, and so in pro¬ 
portion for less than a month, or for such further time 
than six months as the ship might be detained in the ser¬ 
vice of the freighter, until her final discharge, or until the 
day of her being lost, captured, or last seen or heard of; 
such freight to be paid to the commander of the ship in 
manner following, namely, so much as might be earned at 
the time of the arrival of the ship at her first destined 
port abroad, to be paid within ten days next after her ar¬ 
rival there, and the remainder of the freight at specific 
periods. It was holden by the Court that this constituted 

<r) Rktch'e V. Atkioion, 10 Eait. (/) Gibbon v. Mendez, S Barn. 

& Aid. n, and w 
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one entire covenant, and that the arrival of the ship at 
her first destined port abroad was a condition precedent 
to the owner’s right to recover any freight, and that the 
ship having been lost on her outward voyage, the owner 
was not entitled to recover freight at so much per calen¬ 
dar month to the day of the loss. Bayley, J. said in sub¬ 
stance, that as freight was not payable by the law mer¬ 
chant, unless in the event of the arrival of the ship, it is 
always to be presumed that the parties made their contract 
with this understanding, and had no intention of paying 
in any other event; and therefore, where the freighter 
derived no beneficial use from the voyage, it can only be 
by the most express stipulation that he could be charged 
with freight. If the charter-party be silent, it must be un¬ 
derstood that the freight is due only in the ordinary way, 
that is, upon the arrival of the vessel, and the success¬ 
ful completion of the service. Abbott, J. added, that it 
was competent to the parties to have made the freight pay¬ 
able at all events, but that they had made it due only on a 
contingency which had never occurred. 

It may be therefore assumed as a general rule and prin¬ 
ciple, that if the complete service be not rendered, no 
freight i.s due and recoverable, unless the completion of 
the voyage be prevented by the freighter’s own act, or 
with his consent, by himself or agents. 

But if the freighter himself, or his agents, or consignee, 
dispense with the performance of the voyage, and accept 
the cargo at any other place, the freight will be due. 
Thus, where a ship was freighted with coals from Shields 
to Hamburgh, such coals to be delivered to certain con¬ 
signees named in the charter-party : upon the arrival of 
the vessel off Cuxhaven, the captain was prohibited from 
proceeding to Hamburgh by the commander of His Ma¬ 
jesty’s naval force on that station; in consequence of 
which, he sent intelligence of his arrival at Cuxhaven to 


IS7 
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Of the nature tJie agents of the freighter, and of the impediment to the 
of freight. faj.tijei. prosecution of his voyage. The agents replied to 

him by letters, directing him to bring his vessel to Gluck- 
stadt, where they would send lighters to receive the cargo. 

master obei/ed; arrived at Gluckstadt, and delivered 
the greater part of the cargo; and would have delivered 
the whole, but the French having entered Hamburgh, the 
British consul ordered them, and all other British captains, 
fo return to England. Upon his return the freighter re¬ 
fused to pay freight, under the allegation that the voyage 
had not been performed. But the Court of King’s Bench 
held, that as the master had been prevented from a due 
delivery by the restraints of princes, and as the agents of 
the freighter had further accepted the cargo at another port, 
the freight was due pro rata for the cargo delivered, (g) 
Upon the same principle, if a consignee accept goods, he 
cannot defend himself from the payment of freight, on 
the ground that they were damaged on the voyage, (/i) 


Of dead If the merchant have covenanted to furnish a complete 
freight. lading, or a specific number of casks or bales, and failed 
to do so, he must make good the loss which the owners 
have sustained by his failure, to be settled, in case of dis¬ 
agreement, by a jury, who will take all the circumstances 
into their consideration, and make a due allowance to the 
merchant for the profit which the master may have made 
by bringing the goods of other persons, if any have been 
brought. (0 But, if the merchant do not covenant to 
furnish a complete lading, although the charter-party 
express the vessel to be hired by the ton, and that the 
freighter should pay so much for every ton of goods which 
he should lade on board; there the owners can only demand 
payment for the quantity of goods actually shipped, (/c) 

(g) Christy v. Row, 1 Taunt. 301. forth, 11 East. S38. 

(h) Shields v, Davis, G Taunt. 65. {k) Lady James v. The E. I. Com- 

See likewise Davidson v. Gwynne, paoy, before Kenyon, C. J. at 
12 East. 381. Cuildhall, Sit. p. Mich. Ter. 1789. 

(i) Fuller and Another v. Stani- 2 
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If the charter-party express that the merchant shall pay Of the nature 
a certain sum for every month, week, or other portion of 
the voyage; the vevSsel in this case is hired by the month, 
week, or other portion of time, and not for the whole 
voyage collectively; and, therefore, whatever necessary 
delays may ocrcur, whether by winds and seas, or in har¬ 
bour for repairs, such delay belongs to the freighter, who 
must pay it to the ship-owner according to the stipulated 
portion per month, week, &c. If such charter-party do 
not express the day from which the payment is to com¬ 
mence, it will begin from the day from which the ship 
breaks ground, and commences her voyage. (/) And if 
the ship be embargoed or detained by contrary winds, or 
by any other delay, short of hostile capture, the delay 
in the same manner belongs to the freighter, who hires 
by time, (m) 


It is manifest that a cargo may suffer more or less in 
the carriage by sea; and the injury may sometimes be so 
great, as to render the freight of more worth than the 
goods. Under these circumstances, there is some doubt 
whether, by the law of England, the merchant is bound 
to receive the goods, or is at liberty to abandon them fur 
the freight. The general principle, and the law under it, 
may be summarily comprehended in the following propo¬ 
sition. The law of England so far adopts the maritime 
law of Europe, and the usage of merchants, that whatever 
is a rule of this law-nierchatit may be generally assumed 
to be a rule of the law of England, unless where such 
rule is either contrary to the established maxims and prin¬ 
ciples of our law, or unless where a contrary rule has been 
laid down by the Courts in previously adjudged cases. 
But wherever there is no such contrary authority, nor 
any incongruity with the received maxims of our own law, 
there, any rule or usage of the law-merchant of Europe 
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(/) Curling ti. Long, 2 H. B, 634. 687, By a month in mercantile 

Havelock v. Geddef, 10 East. 555. contracts is understood a calendar 
(m) Moorsom v, Greaves, f Camp, montbi and not a lunar. 
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I 

ivill be accepted as a good plea in our own courts; and 
will, most probably, be adjudged to be the law merchant 
of England. The question of the abandonment of da« 
maged goods, for their freight, rests upon this principle. 
Now, according to the mercantile law of Europe, the 
merchant is entitled to abandon in certain cases. The 

I# 

conclusion, therefore, seems to be, that in cases of a like 
kind he may abandon by the law of England. 


The cases, however, in which this abandonment may 
be made, appear to be those only in which there was a 
natural possibility for the master to have prevented the 
damage sustained, although the circumstances may not be 
siifhciently strong to make him responsible for actual neg¬ 
ligence. This, indeed, seems to be the reason of the law 
merchant in adopting the rule, namely, to take a further 
security against the fraud, wilful or passive negligence, or 
carelessness of the master. And, therefore, if the da¬ 
mage have proceeded from the fault of the master or 
mariners, the merchant is entitled to a satisfaction, and 
may recover it by an action at law. But if the merchant 
receive the goods, he must pay the full freight, and cannot 
plead the damage to the cargo as a defence against an 
action for freight; nor can he select part, and reject the 
rest, in) If the goods be damaged by the perils of the sea, 
and the merchant receive them, he must pay the freight, 
and cannot recover for the damage, (o) And, if the dete¬ 
rioration have proceeded from natural decay, or from any 
principle of corruption inherent in the goods themselves, 
such as the rotting of fruit, the perishing of corn by its 
own vice, the loss here belongs to the merchant, and he 
must pay the freight as well as bear the damage. But in 
the case of the leakage of wines, liquors, &c. the general 


(n) Milica Bainbridge, Guild- and an/c, p. 13S. 
hall. December SO, 1804, before ( 0 ) Hotbam and OUiera v. E. I. 
Lord Ellenborough, C. J.i and Company, Doug. STS. Lutwidgev. 
Davidson v. Gwjnne, IS East. S81. Grey, see post. 
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law merchant allows the freighter to abandon for freight. 
And, impliedly at least, the law of England seems to admit 
the same principle, although there is no decision, in direct 
terms, on the point. Accordingly, in Lutwidge u. Grey,(p) 
it was assumed by tlie counsel on both sides, and was not 
questioned by the Judges, that the merchants might have 
abandoned the whole cargo. And, in Baillie v. Mondig- 
liani, ( 9 ) Lord Mansfield said, the owner of the ship 
has a lien for freight; but, in a total loss, literally so 
called, no freight is due; in a case of a loss total in its 
nature, with salvage, the merchant may either take the 
part saved, or abandon.’’ 

Secondly, As to those circumstances under which the 
master and owners may claim pro raid iiineris; that is, 
where a portion only of the freight is due. 

We have before had occasion to state the general prin* 
ciple of all freight, namely, that the performance of the 
voyage is the only beneficial interest to the freighter. 
It is thus the service for which he stipulates, and upon 
the performance of which only, in general circumstances, 
he receives his part of the contract, and is bound in turn 
to perform his own obligation. Therefore, if the voyage 
be not performed, he has not received that particular and 
specific service for which only he agreed to pay. It is 
nothing for the master to urge that he was not in fault; 
but was hindered by misfortune', or even absolute neces* 
sity, from the performance. From whatever cause the 
failure proceeded, the specific act agreed upon is not done; 
and, therefore, the freighter is not bound to pay for it. 
If, by the misfortune of the master, the misfortune is /ifV, 


(p) Determined in the Uouic of ing a clear right to abandon in 
Lords, I7J3. The whole point, that case, because the vesicl was 
however, did not come before the wrecked, and the goods saved, at a 
Court, nor wu even contemplated place short of the port of delivery* 
by the council} the mcrchanti har> (e) Park. cap. ii# p. 70. 
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CafesiDwh'ich and Atf'aloiie must suffer it. If by his fault, he pays for 
freighlonly b fault. Such services, in fact, are in the nature of bar- 
due gains or contracts upon contingency, whore the contractor 

upon contingency has no cause of complaint that he suf¬ 
fers any thing against equity or law, if, upon the non- 
occurrencc of the contingent event, he loses what he was 
to receive upon its occurrence only. It'is in fact only the 
loss of a wager or venture. It seems necessary to insist 
upon this principle at more length, as the ordinary objec¬ 
tion, that the master was not in fault, IhroAVs an obscurity 
upon these cases of imperfect performance which, upon 
more deliberate consideration, will not belong to them. 

The general rule, therefore, as before-stated, is, that if 
the voyage be not performed, and the cargo delivered at 
the port of delivery, no freight whatever is due for a par¬ 
tial performance. But this rule admits exceptions ac¬ 
cording to the Justice of the case. The first class of 
exceptions comprehends those cases, in which the service 
is in its nature divisible, and where even a partial per¬ 
formance is proportionately beneficial to the freighter. 
Thus the partial freight will be due when the ship has 
performed the whole voyage, although she has brought 
a part only of the merchant’s goods in safety to the place of 
destination. In the same manner, a partial freight will be 
due where the ship has not performed the whole voyage, 
but the master has delivered the goods to the merchant, and 
tho merchant has received them at a place short of the 
port of destination. Provided only, that such a delay be 
not rendered ineffectual by the express words of the char¬ 
ter-party. Partial freight is due in the first case, because 
the cargo is presumed to be divisible; as where, for ex¬ 
ample, sixty bales are delivered out of an hundred, under 
which circumstance it is manifest that the freighter has re¬ 
ceived a proportionate beneficial service, for which he 
must pay accordingly, and on the other hand have his 
action against the master, (if the cause of loss admit 
it,) for the bales undelivered. In the second case, the 
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partial freight is due, because the master has accepted the 
goods at a different port from the place of destination. 

Upon the same principle, where by a charter-party 
freight is payable at so much per ton or bale on delivery 
of the cargo, and the delivery of part is prevented by an act 
of the consignee, or by one of the perils excepted against, 
freight is due for the part delivered, (r) In the case re¬ 
ferred to in the note it was likewise intimated, that where 
a ship was freighted on a single voyage outwards, and pre¬ 
vented from (Jolivering her cargo, she would be entitled 
to recover from the owmer of the cargo freight for brings 
ing it back; and that the master, upon losing the delivery 
of a part of the cargo, would not be entitled to cast away 
the residue. 

In an earlier case (^) it was decided, that freight pro 
raid itineris is not recoverable, where the charter-party 
covenants for the whole voyage; though the freighter, 
under the necessity of the case, might have received the 
cargo at a port short of that of delivery. This was an 
action on a charter-party, by which a ship-owner at Liver¬ 
pool, (the plaintiff in the action) let his ship to freight to 
a merchant of that place, and agreed that the master 
should carry a cargo of salt to Wyburgh, and thence 
should bring a homeward cargo of deals, the freight to be 
paid on arrival at Liverpool. The ship carried the cargo 
of salt to Wyburgh in safety; but as she was on her voyage 
homeward, with her cargo of deals, she was wrecked upon 
some part of the coast, a great distance from Liverpool. 
The cargo was landed at the place of wreck; immediate 
notice was sent to the freighter, who, thereupon, took the 
cargo into his possession, and sold it upon the spot. The 
ship-owners, under these circumstances, demanded a pro¬ 
portionate freight for such part of the voyage from Wy¬ 
burgh to Liverpool as the ship had performed; but which 
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(r) Christie v. Rowe, sco a;i/c. (s) Cook v. Jeuniogs, 7 T. R. 381. 
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the frerghter refused, alleging, that no part of the cargo 
of deals had been delivered at Liverpool, according to the 
effect of the charter-party. In giving judgment upon this 
case, Lord Kenyon said, that the charter-party was a deed 
under seal ; and, therefore, must be construed according 
to.its express form and effect. That the agreement w^as 
exact and precise; and, therefore, there vras no room for 
implication in favour of the imagined equity and reason¬ 
ableness of the case. And Ashhurst, J., said, that the 
freighter was not bound to pay the freight under this 
agreement; the event, on the happening of which the money 
was to become due, never having taken place. 

The same point was decided by a much earlier case, (/) 
where a merchant had agreed, by charter-party, with a 
master, to bring his goods to a certain port, for which he 
was to receive a freight agreed upon. In the course of 
the voyage the vessel encountered some pirates, by whom 
she was plundered of part of the goods. The residue she 
brought safe to port; but the merchant refused to pay the 
freight for any, because he had not received all. The 
Court held, that he was not bound to pay any freight, 
because the whole agreement was not performed, and the 
whole agreement was the thing contracted for. 

It may be observed, in both these cases, that the ship¬ 
owners brought their action upon the covenant; and, not 
having performed the condition, they had no claim to the 
corresponding obligation of the other party in the con¬ 
tract. It is another distinction in these cases, that there 
were charter-parties; and, of course, that the express sti¬ 
pulation of deeds under seal precluded the admission of 
any implied contract in favour of a more indulgent inter¬ 
pretation. But if the same circumstances had occurred^ 
in a general ship, and the freighter had received his goods, 
the Court would, doubtless, have assumed such accept* 


(0 Bright V. Cowper, 1 Brown ti. 
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ance to be evidence of a new contract between tbe'partiea, Of freight pra 
to pay what was reasonable under the particular circum- ** « ” 
stances of the case. The distinction in these cases, there¬ 
fore, may be stated to be this :—if a whole voyage, or 
whole service, be stipulated for in the charter-party, the 
ship-owner cannot sue on the charter-party, unless the 
whole voyage, or yvhole service, be rendered. But if the 
merchant receive the cargo, the owner may, doubtless, 
found an action on an agreement implied in such accept¬ 
ance, subject, however, to the opinion of the Court and 
jury, whether the circumstances of such acceptance are 
suflicieiitly strong to prevail against the positive contract 
on the charter-party for tlie whole voyage. The general 
rule in these cases is, that if the charter-party be positive 
and express, no implietl contracts can be raised in con¬ 
tradiction to it. But an after contract is not necessarily 
a contrariety ; it may be a new obligation for a new ser¬ 
vice ; and it may stand upon its own footing. It should 
seem, however, that where there is an express contract by 
deed, covenant, and not assumpsit^ lies on any promise 
arising by implication of law out of its terms. (?/) 

The general principle of the law merchant upon this 
point is, that if the ship be driven on shore, it is the duty 
of the master either to repair it, or to procure another; 
and, having then performed the voyage, he will be entitled 
to his freight. If he cannot do this, he must make a new 
agreement with tlic freighter, according to the circum¬ 
stances of the case. If the freight be under charter-party, 
he will be entitled to nothing, unless by such new agree¬ 
ment. If it be by a general ship, there must likewise be 
a new agreement; but the Court will imply it of course, if 
the goods be accepted. 

The above principles, taken together with what we have 

(tt) Randal v. Lynch, 12 East, and the cases posl. But see Christie 
179. Cooke v. Jennings, 7 T, R. r. Row, 1 Taunt. SOO. 

SKI. Smith o. Wilson, 8 East. 4S7, 
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Of freight pro Jiad occasion to explain at the commencemont of this 
rat&Uinerii, . i 

Chapter, will serve as an illustration of all the cases under 

the head of freight pro raid itineris. The cases already 
adjudged are not numerous; but being most of them single 
cases, upon single points, they will not admit of being dis¬ 
tributed into classes, but must each be discussed and exa-* 
mined under its particular circunistanccs% 

We have said, immediately above, that if a chartered 
or hired ship suffer shipwreck, but part or the whole of 
the cargo be saved, it is the duty of the master to provide 
another vessel, to convey such part or whole of the cargo 
to its proper port of delivery; and that if he provide sucli 
vessel, and complete such carriage ; or if, having provided, 
or oftered to provide it, the merchant himself decline to 
accept such conveyance, the master, having in both these 
cases performed what the law merchant requires of him, 
will be entitled to the full freiglit. This principle was 
aflirmed in a very elaborate appeal case from the Court of 
lutwidger. Sessions, in Scotland, to the House of Lords, (jt) The 

facts of that case, to which we have before referred on 
another point, were summarily these. The owners of 
the ship Wharton had let her out to freight to some Cl las- 
gow merchants, Grey and others, for a voyage from Glns- 
gow to the West Indies, and thence back to Glasgow with 
a cargo of tobacco ; at freight so much/?er ton payable after 
the arrival of the vessel. The ship arrived in safety in 
the West Indies; and there took in 199 hogsheads of to¬ 
bacco, part of it the property of Grey and Co., and the 
other part the property of others, which they agreed to 
bring to make up the loading. In the course of its voyage 
to Glasgow with this cargo, the vessel was wrecked on 
the coast of Ireland; but the greater part of its cargo, 
namely, 163 of the hogsheads of tobacco, were saved. Un¬ 
der these circumstances the owners wrote to Grey and Co., 
that they would provide another vessel to bring the goods 


'A-) Sc$ a«/r, Lidvjidgc r. tirry. 
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so saved fronrthe place of wreck to Glasgow; but Grey Offreijjhtpra 
and €o., instead of giving any attention to this notice, ini- 
mediately abandoned their part of the cargo to the under- 
writei's, with whom they were insured* The owners pro¬ 
vided the ship as promised by them; but the proprietors 
of the other portion of the cargo would not send their 
portion by it, unless the master consented to sign a new 
bin of lading* Under these circumstances Grey and Co. 
refused to pay the freight. The cause was first tried in 
the Admiralty Court of Hcotland, where the judge de¬ 
cided, that the full freight was due from Grey and t'o. 
for the part of (lie cargo saved, but none for the part lost; 
and that the full freight was due, although the goods were 
not carried to Glasgow, because Lutwidge had another 
ship ready to transport them thither; and there was no 
occasion for any new bills of lading, while the former bills 
of lading subsisted. From (his Judgment Grey and ('o- 
appealed to the Lords of Session, and obtained a reversal, 
upon w hich Lutwidge appealed to the House of Lords: 
there the decree of the Lords of Session was reversed ; and 
it was declared that Grey and others were liable for the 
full freight of such of the goods as were given up to the 
insurers, and for the freight pro ratri Uineris of such of the 
goods as were brought to Glasgow', notw ithstanding some 
of the tobacco was found injured. 


The same principle v/as re-aflirmed in another case under Luke v. Lyde» 
Lord Mansfield. (^) Luke, a ship-owner at New found¬ 
land, let a part of his vessel to a merchant of the name of 
I^yde, for the shipment of 1500 quintals of fish from New ¬ 
foundland to Lisbon, the freight to be at two shillings per 
quintal* The voyage from Newfoundland to Lisbon is 
an average of twenty-one days; but when the ship had 
proceeded seventeen days, she was taken by a French ship, 
within four days’ sail of Lisbon. She was almost imme¬ 
diately afterwards retaken by an English privateer, and 

(^) Luke r. Lyde, 2 Burr. M2. 1 Black. Rep. 190, 

l2 



148 Maritime Contracts. [[part hi . 

of freiglit;»ro carried to a small port in Encrland. Luke, the owner, im- 
raid Uineris, , , , , i • , . i . , t i 

meduitcly abandoned the ship to the insurers; but Jbyde 

took his goods of the captors, paying a salvage of five shil¬ 
lings per quintal, (being half the prime cost of the cargo.) 
Under these circumstances Lyde made no demand upon 
the owner to provide another vessel; but, being of opinion 
that he could sell the goods to more advantage at Bilboa, 
in Spain, than at Lisbon, he took them himself there; but, 
finding a bad market, was obliged to dispose of them at 
five shillings per quintal. In an action for freight, brought 
by Luke, the owner, under an assumpsit implied by the 
acceptance of the goods, the Court decided, that he should 
recover freight for half the quantity of the cargo shipped, 
(considering the other half to be absolutely lost by the 
expense of salvage,) and in the proportion of seventeen 
days, during which the ship bad proceeded on the voyage, 
to twenty-one days, within which the voyage would have 
been completed, if the capture had not happened; that is, 
60/. I4y. being seventeen out of twenty-one parts of 75/., 
the lialf of 150/. And Lord Mansfield said, if a freighted 
ship becomes accidentally disabled on its voyage, M’ithout 
the fault of the master, the master has his option of two 
things ; either to refit it, (if that can be done within con¬ 
venient time,) or to hire another ship to carry the goods 
to the port of delivery. If the merchant disagree to this, 
and will not let him do so, the master will be entitled, 
under the usual charter-party, to the whole freight of the 
full voyage; and so it was determined in the House of 
Lords, in the case of Lutwidge v. Grey.*' 

Baillie v. If & ship be wrongfully seized and sold, and restitution 

Mondignani. jjj value be awarded against the captors, the owners will 

be entitled to freight, pro rata itineris^ of the voyage per¬ 
formed at the time of capture. {%) If the ship sink, or be 
taken, the freight is sunk or taken with it. But, if the 

(«) Baifie e. Mondigliani, Park. Mening, 1 Rob. A. R. S89. 

CJiap. ii. i>. 70. The Copenhagen, 
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ship be retaken, the freight, as before said, revives in the 
re-capture. No freight will be due where the vr>yag;e h 
prevented upon its immediate commencement, without the 
act of the freighter; as where a vessel was chartered to 
take a cargo to Venice, but immediately upon leaving 
port was obliged to return by bad weather, and was 
stopped by an'embargo; in consequence of which, the 
cargo was landed, and re-delivered to the freighter, (a) 

The reader will perceive, by a general review of the 
above cases, that the subject of freight, pro rata ilincris^ 
is one of the most complicate in the Law Merchant of Eng¬ 
land ; that many of tlic cases appear to proceed upon mere 
arbitrary distinctions, and to be little more than the arti¬ 
ficial reasoning of the Judge in favour of the real or 
apparent equity of the case. So far as the law may be 
regarded as certain, the principle of payment pro raid 
may perhaps be thus summarily expressed:—If a ship be 
hired to perform a certain voyage, or to render a certain 
service, and be prevented by wreck or otherwise from the 
performance of the whole of such voyage or service, the 
master is entitled to no freight, because he has not com¬ 
pleted the condition of it. If the ship be wrecked, and 
the cargo saved, it is the duty of the master to provide 
another vessel, and send it to its proper port of delivery. 
If he do noi, or cannot, provide this vessel, he does not 
perform the voyage or service for which he was hired; and 
therefore loses his freight pro raid^ upon the same princi¬ 
ple as he would lose it if his ship were altogether sunk; 
namely, by his misfortune in not being able to accomplish 
the venture. But the merchant may, of course, if he 
please, dispense with this duty of the master to send for¬ 
ward the cargo by another ship. This dispensation must 
be either by express or implied agreement. It is unne¬ 
cessary to say any thing of express agreements of this 
kind, as they speak for themselves. As respects implied 
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(tf) The Tuhclla Jiiicobiiia, Sovergren* 4 Rob. A. B. 7f. 
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contracts, the Court will presume them under all those 
circumstances in w'hich they are reasonable inferences from 
the act of the merchant upon the occasion. For example, 
in Luke’s case above mentioned, Lord Mansfield mani¬ 
festly presumed an implied contract of this kind, from the 
circumstance of Lyde taking the cargo saved into his own 
possession, and sending it to a dilferent port from that of 
its original destination, without any demand on the mas¬ 
ter to send it forward by another ship. The same principle 
will be found to pervade all the cases; namely, that the 
master cannot recover upon the original contract, which 
he has not performed, but must sue. if at all, upon sonic 
new contract, implied or expressed ; expressed w'hcre the 
merchant directly waives the prosecution of the voyage; 
or implied, wdiere he accepts tlie goods, as if lie took 
them as a part of the beneficial service perfor^nedy though not 
the whole. 


This latter limitation is important, because, if he accept 
them only from the necessity of the case, under such cir¬ 
cumstances he will only take up his own goods; and the 
Court will not be able to imply a contract, that, by such an 
acceptance, he had any intention to waive the completion 
of the whole agreement. As this is the principle and its 
limitation, and as we think it will be best understood by 
leaving it without further comment; we abstain from con¬ 
firming it by an accumulation of further cases. So far as 
w'c have examined them, they all proceed upon the above 
principle, and its limitation. (Z)) 


{b) III Cooke o. Jennings 7T. R. 
381, before cited, Mr. Justice Law- 
jiExcE thus expresses himself upon 
the point which we have discussed: 
** When a ship is driven on shore, 
it is the duty of the master either 
to repair his ship, or to procure 
another; and having performed the 
voyage, be istlen entitled to his 


freight; Lut he is not entitled to 
the whole freight unless he perform 
the whole voyage, except in cases 
where the owner of the goods pre¬ 
vents him ; nor is he entitled pro 
raidy unless under a new agreement. 
Perhai>s Die subsequent receipt of 
these roods by the defendant might 
have been evidence of a new con- 
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It may not, however, be wholly without use, to run 
cursorily over one or two of the more recent cases; the 
Young: Nicholas is one of this kind. This ship (c) was 
hired to fetch a cargo of mahogany from Honduras to 
London. TJfC ship arrived at Honduras, took in her 
cargo, and sailed on the voyage home ; but was first driven 
back by a gale of ^vind, upon which occasion the master 
sold part of her cargo for her repairs. She was afterwards 
t ikcu, rotakon, and finally wrecked, (but her cargo saved) 
upon which last occurrence the master sold the cargo, and 
remitted the proceeds to his owmers. Upon the latter 
retaining the money for freight pro ratri^ the merchant 
sued them to recover it. The Court held that the owners 
Mere entitled to no freight; and Lord Ellenborough, in his 
judgment, alliriiuMl those principles and distinctions whicli 
Me have above endeavoured to explain. His Lordship 
said, The principles which appear to govern the present 
ac tion are tliese;—the ship-owners undertake that they 
Mill carry the goods to the place of destination, unless 


tr:ict between the parties;; but licrc 
the plaiiilin' has resorted to tiie 
i)ri;rlMal n^rreeinrivt, under which 
llie defendant onlj engaged to pay 
in tiie event of the ship’s arrival at 
faverpool. Tliat event lias not 
happened, and therefore the pLiin- 
tiircannot recover in tins form of 
action” 

See likewise Muloy v. Backer, 
r> K. It. SIG. Ill this C!tse llie 
]>laiiitilV contracted to carry the 
defendant, his family and luggage, 
from Demerara to Flufihing; and 
in the course of the voyage, within 
four days’ sail of Flushing, the ship 
was raptured by an Eiiglisli ship of 
war, and brought into Fjiigland, 
and the ship and cargo lihelled for 
prize in tlic Court of Admiralty; 
Ihe cargo was condemned, and pro¬ 


ceedings still pending against the 
sliip; but the defendant and bis 
family were liberated, and llieir 
luggage in fact restored to their 
po-session. The Court of King's 
Bench decided, that however the 
question might be as to the plain¬ 
tiff's right to recover passage-mo¬ 
ney upon an implied assttmiisil pra 
raid ilincris, if the ship were re¬ 
stored; yet, pending Iheproeeed- 
ingsagainst the ship, us prizeia !he 
Admiralty Court, no such action 
could be maintained; for non con¬ 
stat, but that the ship might be 
condemned, and the freiglit de¬ 
creed to llie captors. 

(e) Hunter V. Prinsep, 10 East. 
378. Sec ante, where this case is 
cited on other poiati. 


Hunter 

Priusep. 
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Ofimpxipro prevented by the dangers of the seas, or other unavoid¬ 
able casualties; and the freighter undertakes that if the 
goods be delivered at the place of their destination, he 
will pay the stipulated freight; but it was only in that 
event, namely, of their delivery at the place of dcstina- 
lion, that he, the freighter, engages to pay any thing. If 
the ship be disabled from completing her voyage, the ship¬ 
owner may still entitle himself to the whole freight, by 
forwarding the goods by sonic other means to the place of 
destination ; but he has no right to any freight if they be 
not so forwarded^ unless the forwarding them be dispensed 
wilh^ or unless there he some new bargain upon this subject. 
If the ship-owner will not forward them, the freighter is 
entitled to them without paying any thing. One party, 
therefore, if he forward them, or be prevented or dis¬ 
charged from so doing, is entitled to his whole freight; 
and the other, if there be a refusal to forward them, is 
entitled to have them without paying any freight at all. 
The general property in the goods is in the freighter; 
the ship-owner has no right to withhold the possession 
from him, unless he has cither earned his freight, or is 
going on to earn it. If no freight be earned, and ho de¬ 
cline proceeding to earn any, the freighter has a right to 
the possession. The captain's conduct in selling the goods 
was, in effect, declining to proceed to earn any freight; 
and therefore entitled the plaintiff to the entire produce 
of his goods, without any allowance for freight.” 


In two other cases, still more recent, the decision was 
Liddard u. Upon the same principle. In one of these (rf) a ship was 
Lopes. hired to carry a cargo of coals from Shields to Lisbon ; 

the freight to be paid on the right delivery of the cargo. 
The ship accordingly sailed to some distant port of the 
English coast for convoy: she was detained there for some 
time by contrary winds, in the course of which detention 
the master learned that the ports of Portugal were shut 

(d) Liddard v. Lopes and Aoo- olhei points, 
ther^ 10 East. 5^6. cited before on 
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by the invasion of the French. Upon this information he 
%vrote to the freighters that he should land the coals; to 
Tvhich they replied, that they would not consent, if they 
were to be called upon for freight and expenses. The 
master, however, subsequently landed the cargo contrary 
to this notice; and the cargo, under all these disadvan¬ 
tages, having been beneficially sold upon the spot,(c} the 
owners sued for a compensation pro rata of the voyage per¬ 
formed. But the Court held that no freight was due, the 
voyage not having been performed, and the merchant not 
having dispensed with the performance, nor made any new 
contract by the acceptance of the goods. 


Of freight pro 
raU itinerit. 


The second case was that of Osgood v. Groning, to which Osgood v. 
we have before had occasion to refer- In this case the ship 
was hired for a voyage from Charlestown to some port in 
Holland, and sailed accordingly ; but, under some circum¬ 
stances of danger from French decrees, the master put into 
an English port,and declined to pursue the voyage; offer¬ 
ing to the agents of the merchants in England the delivery 
of the cargo upon payment of freight, but which the agents 
declined, and insisted upon the completion of the voyage. 

The case coining before a Court of law by direction of the 
Chancellor, it was decided that the master had no claim to 
freight, the voyage not having been completed, and there 
having been no now contract implied in an acceptance. (/) 


Thus, therefore, the general rule of payment pro raid 
is brielly this :—If the voyage be not performed, the goods 
must be accepted, and accepted in a manner and under 
circumstances from which the law will infer an intention, 
or common reason recognise a strong equity, for paying 
the compensation for the partial benefit received. 

The Courts of Admiralty, where the question of freight 


(c) It was sold bj the consent of (/) 8 Campb. 4(0. 
the owners, without prejudice. i 



154 


Marilime Contracts. 


[part hi. 


Of freight pro 
rata iiinerit. 


comes collaterally before them In the case of captured ships 
ordered to be restored, will exercise a larger equity than 
belongs to a court of law. They do not, indeed, assume 
to make a new contract for the parties; but presume their 
consent to such a contract as equitably belongs to a new 
state of things not originally ndthin their contemplation. 
Accordingly, where a ship, having been captured at the 
very mouth of the port to which she Avas destined, was 
afterwards re-taken and sold for salvage, but the ship and 
cargo, upon a suit in the Admiralty, were ordered to be 
restored; the Court directed a moiety of the freight to be 
paid; though the merchant insisted that none Avas due 
bt'cause the Avhole voyage had not been performed; Avhilst 
the owner claimed the whole freight, because he had 
reached the mouth of the river, (g) 


In the Copenhagen, a A^ery complicate question of freight 
on the trans-shipment of prize goods, between the ship, 
the cargo, and the trans-shippers, arose before Sir Wil¬ 
liam Scott. The ship having put into a British port in 
distress, and Avanting repairs, it Avas found necessary to 
trans-ship and send the cargo in other vessels on its des¬ 
tination. The expenses of trans-shipping and unloading 
the goods, for tlie purpose of repairing the shij), and for 
the preservation of the cargo, Avere considered l)y that 
learned Judge as a general average; and freight pro rata 
onh/ Avas decreed to the original ship, the hire of tlie sub¬ 
sequent vessels being a charge upon the cargo, and the 
The Race- having to pay her OAvn repairs. (//) But the same 

home. learned Judge pronounced the Avhole freight to be due 

betAveen a British ship and cargo; both being restored; 
Avhere the ship had been re-taken from the enemy, on 
a voyage from Lisbon to Ireland, and carried into Fal¬ 
mouth ; although she did not carry the cargo beyond Fal¬ 
mouth, the ship being claimed and restored, before the 


(/c) The’?riend«, 1 Edw. Ad.Rop. {h) Copenhagen, Mening. 1 Roh. 
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cargo, winch w'as litigated, and no restitution awarded till 
many months after the liberation of the ship. 


Of freight pro 
raid itineris. 


Ill this case, (/) it is to be observed, that the whole of the 
outward voyage was performed, and a great part of the 
return voyage ; and the same expense and labour incurred 
as if the sliip had gone to the place of her destination. It 
is another circumstance in this case, that the ship was set 
at liberty before the cargo was claimed; and it was not in 
the power of the person concerned for the ship (who was 
but ail administrator for the Insolvent estate of the owner) 
to make a now contract. He went to Falmouth, and 
found the ship unladen ; and no application was made (o 
him to carry on the cargo : he was not bound, therefore, 
to wait an indefinite lime. 


lint the Court have refused to give freight, where the 
vessel, being captured on the outward voyage, was re-cap¬ 
tured, and brought back to the port of her departure, (./) 
And freight was refused to a ship under embargo, against 
a carffo not under the embargo, but which was obliged to 
be unloaded to be sent in another vessel. (/;) 

It is a rule in the Admiralty Court, that a captor who 
hafi performed the contract of the vessel is, as a matter of 
right, entitled to freight. Although if he have done any 
thing to the injury of the^ property, or have been guilty of 
any misconduct, he may remain answerable for the eflect 
by way of set off. {/) 

It is tlie equitable practice of these courts to consider 
the demand for freight an absolute demand in all cases 
M'hcrc the ship is innocently employed ; and freight is 
considered to be a lien prior iii equity to all others, and 

(t) Racehorse, White, 3 Rob. 4 Rob. 17, and the Jacohina, 4 
301. Rob. 77. and see ante, p. 149. 

(j) Hiram, Still. 3 Rob. ISO. (/) Ibid, 

{k) Werldsborgaren, L'.igerbolin, 
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Offreightpro takes precedence, in ordinary circumstances, of the ex- 

pences of the captors, where they are decreed to be a 
charge upon the cargo. Where the cargo, however, is 
of a perishable nature, and is likely to be inadequate to 
pay the freight (on restitution of the ship with freight,) 
the court will sometimes order a partial sale of the cargo 
for discharging it. But it is a rule from which the Court 
never departs, unless in cases where very peculiar cir¬ 
cumstances introduce their own exceptions, that if goods 
are not carried to their original destination within the 
intention of Iho contracting parties, freight shall not be 
due. On the other hand, when the contract is specifi¬ 
cally executed in the terms of the charter-party, by bring¬ 
ing the cargo to the place of destination, or Avhere the 
destination is virtually completed, the captors shall be 
entitled to freight. (/) And the court has in many in¬ 
stances refused freight to captors, on a suggestion of a 
beneficial and privileged sale in this country; under the 
general rule, excluding freight where the goods are not 
brought to the port of destination, though a very large 
portion of the voyage may have been performed, {m) 

In this court it has nevertheless been holden (though 
a departure from the general law merchant) that wliere 
neutral and innocent masters of vessels are brought into 
any of the ports of Great Britain, on account of their 
cargoes, and obliged to unlade them, they shall have their 
freight; upon the principle that the non-execution of tlie 
contract arising from the incapacity of the cargo to pro¬ 
ceed ought not to operate to the disadvantage of the 
ship, (n) 

Although no freight is due, where by sale of the goods 
the voyage has been totally defeated, (o) nevertheless, 

(0 h Rob. 71. (n) Edw. Adin. Rep. 76. 

(m) '^row Anna Cathcrloa, (o) Louisa, H>ggiaboihani>Dod. 
Mahts, ft Rob. «69, and S71. 317, 
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when the master, by most imperious necessity, was corn*, 
pelled to sell a part of the cargo, and there was a total 
absence of all fraud, but the expenr.es were incurred by 
the default of the owners of the cargo, the court allowed 
full freight on the entire cargo, (p) 

In the first part oCthis Chapter we have endeavoured to 
explain a distinction between such voyages and services as 
are entire by their nature, and in which, of course, there is 
no performance, unless the whole be performed, and such 
voyages or services as are in their nature divisible. This 
distinction becomes of much practical importance in voy¬ 
ages which are apparently divided into parts, such as an 
outward and an homeward voyage; or a voyage through a 
series of successive ports. In this kind of voyages the 
freight is due or not, accordingly as the service is distinct 
or entire, or as the terms of the charter-party will allow 
it to be so considered. The owner of the ship Richard (r/) 
let his ship to freight by a charter-party for a voyage from 
London to Granada, and thence back to London, at so 
much freight per month for such time as she should oc¬ 
cupy in the voyage ; and, moreover, covenanted that the 
ship might load and unload all lawful goods during such 
outward and homeward voyage. The freighter was to pay 
the amount of the freight on the discharge of the home¬ 
ward cargo in London. The master took the outward 
cargo in safety to Granada, and there took in another for 
home, but was lost in such honicwai'd voyage. The 
owner, under these circumstances, claimed the freight for 
the outward voyage; but which the merchant refused to 
pay him, alleging, that nothing was due, as the whole 
service had not been performed. But the court held that 
such outward freight was due, the charter-party having 
recognized an outward and homeward voyage, and made 
them two distinct services; and one of them being per* 
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(p) Angcrona, Marks, Hud. 385. key, Abbott, Si5. 
(f) Mackrcll v, Sirnond and Han- 
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formed, the freight was due for it, (r) Here, therefore, the 
decision proceeded entirely upon the opinion of the court 
on the terms of the charter*party, or rather upon the 
equity'of the case in the tirst instance, and then a com¬ 
parison of such equitable conclusion with the terms of 
the charter-party, and the finding a possible conformity of 
the one with the other. 


In another case, before Lord Kenyon the ship was let 
* to freight for a voyage from Liverpool to Madeira, thence 
to Barbadoes, and thence back to Liverpool, at which 
last place, in the terms of the charter-party, she was io 
end the said intended voyage. The ship performed her voy¬ 
age in safety to Madeira, and delivered the cargo con¬ 
signed there; but was captured in tlie voyage between 
Madeira and Barbadoes. Under these circumstances, the 
owner sought to recover freight for the voyage to Madeira; 
but the court held that none was due, the voyage being, in 
the terms of the charter-party, and the freight not 

becoming due till her arrival at Liverpool, (.r) 

In both of these cases the freight ivas at so much per 
month for the duration of the voyage; but the court 
considered this only as a measure of the service, and in no 
degree an alteration of the nature of freight.(/) And in 
a case before referred to, (w) Lord Mansfield, in speaking 
of the nature of freight, said, that as freight was the mother 
of wages, so the safety of the ship was the mother of 
Smith r. TVil- freight. The case of Smith v, Wilson, (tj) was decided 

upon the same principle. The ship was hired for a voyage 
to Monte Video, and back to London, (in the terms of the 
charter-party expressed as one entire voyage,) at so much 
per month freight. The ship sailed, but was seized off the* 

(r) Mackrellr. Simond and Han- (t) Byrne and Others, r, Paltin- 
key, Ahholt, 345. and sec GIbbun son, apndeuntiem. 

V. Mendez, ante, (u) The ship Richard, Mackrcil 

Byrne v FaUiasoii, Abbott r-Simond,i/w/r. 

347. cl teeucnlrr. (r) b East. 137. 
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coast of Africa, on suspicion of illicit trade, and sent back 
to London. After some delay in recovering; his ship, and 
repairing it, the owner informed the freighters that he was 
willing to resume the voyage, and to complete his engage¬ 
ment. But the freighters declined this offer, and aban¬ 
doned the charter-party, upon which the owner brought 
his action upon the covenant for the freight, as if he had 
earned it. But the Court held, that under the charter" 
partj/ nothing was due, as the voyage was not performed. 

Upon the above principles in the common law and ad¬ 
miralty courts, rests the law of freight pro rata; and, 
ii|)on a view of the whole, it may be summarily stated, 
that under a charter-party it is scarcely ever due ; unless, 
lirst, cither tlie voyage be performed ; or, secondly, unless 
there bo a distinct mention in such charter-party of an 
outward and homeward voyage, separately considered; or, 
thirdly, unless there be an express or implied waivure of 
sending the goods forward and completing the voyage, 
as in the case of wreck before reaching port. 

Money due for passage is of the same nature as freight; Of passage- 
and must, therefore, be touched upon in this place. Thus, 
if a passage be taken in the ordinary way, from one port 
to another, the money to be paid, or understood to be 
paid, upon arrival; such passage-money will stand upon 
the same nature as freight; and will not be recoverable, 
unless the vessel complete the whole voyage, and arrive 
safely. But in a case before Gibbs, C. J., (a?) a passage 
had been taken on board a ship from London to the West 
Indies, the passage-money to be paid in London before 
tlic commencement of the voyage. The passenger put his 
baggage on board, in the Thames, intending himself to 
embark at Portsmouth. The ship w as lost in going round 
to that place, upon which an action was brought against 
the owners to recover the passage-money. But Gibbs, C.J,, 

(m) Oillan r. Sinipkiiu 4 C^mpb. £. 11. 316. ntul ante. p. I jl, 

21b and see Muloj r. Backer, i 
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held jthat the money was not recoverable. If the mo« 
ney were payable at the end of the voyage, the owners, 
of course, would have had no claim to it, there being an 
entire contract to can 7 the plaintiff from London to An¬ 
tigua. But the agreement, in this case, being, that the 
passage-money should be paid previously, the passenger 
and captain were fellow-sharers in the perils of the sea, 
and both must abide by their loss. 


Of frci 2 ;hl by 
the custom of 
trade and llie 
usage of par¬ 
ticular places. 


* The demand for freight, like every other duty, may be 
occaBionally qualified by the customs of particular places, 
by the usages of trade, and by some particular understand¬ 
ing of the parties at the time under sonic alleged personal 
privilege; provided, only, that such usages, or privileges, 
be not contrary to express law, manifest equity, and com¬ 
mon reason. And, therefore, where a vessel brought a 
cargo of skins from Monte Video, and the freighter claimed 
an exemption of freight for the outside skins of the seve¬ 
ral packages; Lord Elleiiborough held the claim to be 
absurd, such outside skins occupying a space in the hold 
of the ship, and being actually a part of the commodity 
imported, (z) 


In another case, which we have had occasion to mention 
in a former part of our treatise, iy) it was agreed, between 
the freighters and the captain, that the latter should have 
a sum certain in lieu of privilege. The captain insisted, 
upon the ‘^‘round of a general understanding between cap¬ 
tains and owners, that such agreement against privilege 
did not exclude him from the right of letting his cabin for 
goods or passengers. The Court seemed inclined to admit 
the claim upon due proof of the usage ; but the case was 
determined upon another point, namely, upon the express 
agreement of the freighter that this privilege should be re¬ 
served. It is, however, an universal rule of law, that a 


(r) Mooriom v. Fajfc, 4 Campb. (^) Birch v. Depeyster, 4 Camp. 
103. 3d4. and see ante* 
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custom may bo excluded ])y an express contract except*- 
in^ it. 

“ • 

Thirdly, as to the parties enlillcd to freight, and by 
whom freight is payable^ 

The vendee, to whom a chartered ship is sold before the 
voyage, and not the vendor, or one to \vhoin he afterwards 
assigns the charter-party, is entitled to t he freight, (z) But 
where the ship has been sold during the voyage, the owner, 
with whom a covenant to pay freight has been made, will be 
entitled to the freight, and not the vendee.(o) A mortgagee, 
who does not take possession, is not entitled to freight, {b) 


With respect to the action for freight, and by whom it 
may be brought, we have before shewn, in the Chapter on 
Charter-parties, that the action must, in general, be brought 
by and against the person with Avhom the contract is made. 
If there be a contract of charter-party under seal, the 
parties to the deed must sue and be sued. But if the con¬ 
tract be not under seal, and made witli the master, the 
action may be brought either in the name of the master 
or the ship-owner. But where a contract under seal was 
made by the captain with the freighters on behat^ of his 
owners, it has been decided, that the owners cannot main¬ 
tain assumpsit against them for freight; for the charter- 
party is conclusive, and the implied promise is merged in 
the specialty, (c) If, indeed, there be a promise independ¬ 
ently of the charter-party, an action may, in certain cir¬ 
cumstances, be sustained, notwithstanding its existence; as 
in a case before cited, (rf) The plaintifis, having con¬ 
tracted by charter-party, under seal, to let a ship, then in 
the Thames, to freight for eight months, from the day of 


( 2 ) Morrison r. Parsons. 2Taunt. 
407. 

{a) Spildt V. Bowles, 10 East. 
279. 

(6) Cliinnery v. Blackhume, 1 
H. B. 117. ft. And see the cases 


with respect to the obligations of a 
mortgagee, ante, Vol. 1. p, 350. 

(c) Shack r. Anthony, I M. and 
S. 571. 

(d) White V. Parkin, 12 East. 
578. and ante, p. 31. 
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her sailing from Gravesend; and that she should sail from 
the I'hames to any British port in the channel, to lade 
goods and proceed to the West Indies, &c.; afterwards 
agreed by parol, that the ship should lade in the Thames, 
and that freight should commence from her entry outwards 
at the custom-house: the Court held the parol contract 
to be distinct from, and not inconsistent with that by deed, 
and might be enforced by action of assumpsit. 

The payment of freight is usually made an express con¬ 
dition of the delivery of the goods in charter-parties and 
bills of lading, and of course the master has a right to 
withhold the delivery till the freight be paid. If the 
master parted with the cargo without the payment of 
freight, and thus gave up his lien, it was doubted, in some 
of the earlier cases, whether he might resort back to the 
merchant charterer. But as a lien is only in the nature 
of a security, and as the express contract is always wdth the 
first employer, there certainly seemed no sufficient grounds 
for this doubt; and, accordingly, in several successive 
cases, (c) it has been holden, that a lien is only in the na¬ 
ture of a second or additional remedy, and that the master 
may always have his action upon the contract against the 
merchant-charterer or freighter. In Christy v. Row, the 
master had signed a bill of lading bv which he agreed to 
deliver the goods to the consignee or his assigns, he or 
they paying freight for the same. Under some particular 
circumstance of the voyage, the master made delivery of 
the cargo to the consignee, without a demand of the 
freight. The Court held, that this was no discharge to 
the consignor. The principle of these decisions is, indeed, 
obvious. It is manifest, from the nature and circunjstance 
of bills of lading and charter-parties, that this condition 

of the payment of freight by consignees is inserted as a 

• 

{e) Penrose and others v. Wilks, i5I. Christy v. How, I Taunt. 300. 
Silt, after Hil. Term, 1790. Owen- Sheppard v. De Bernales, 13 East, 
son V. Morse, 7 T. R. 64. Taplcy 565. Everett v. Collins, 2 Caniph. 
V. Martini, 8 Ter. Rep. in B. H. 515. Mar8hv.Peddcr,4 Canipb.257. 

^ I ^ « ^ 1 . 
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beiK^fit rfhd advantage dnfy to tho owneif or ilia’s^ei^; and 
h in nb degreO iAten'ded, or understood, by eilTier,' as a 
substitution of the consignee for the cohsignor as*the party 
contracting to pay the carrier. Indeed, as the master has 
always a ready means in his hands of enforcing the paynient 
of freight, aiid as, in general cases, he can only part with 
his lien on the cargo for the libriefit of tlie freighter, if 
would be contrary to all nlcfcaAtile interest, as well'as to 
equity, if he should lose his rertiedy in consequence of hiis 
conscientious conduct. Tn the above case, Christy v, RoW, 
the master had taken an indorsement Oti the chhVter-party, 
requesting the consignee to pay the freight; and, in confi¬ 
dence that he would do so, had delivered the cargo. Tlie 
consignee afterwards refused payment, and the ihaster did 
not give immediate notice to the freighter of such non¬ 
payment ; but the Court hokl^ that none of these circum¬ 
stances discharged the consignor. In Sheppard v. De Ber- 
nales, where the same point came again before the Court, 
Liord Ellenborough, In delivering the judgment of the 
Court, staled the question to be, whether this clause 
was introduced for the merchant’s security, and made it 
incumbent on the master, at his peril, to look to the con¬ 
signee under the bill of lading for payment'of the freight, 
in which case he would have no right to deliver the goods 
to the merchant’s agent without first receiving the freight; 
and a delivery without payment of it would not be a right 
and true delivery : or, whether it was introduced for the 
master’s benefit only, and merely to give him the option, 
if he should think fit, to insist upon receiving the freight 
abroad, before he would deliver the goods; in which case 
he might waive the benefit of this provision in' his favour, 
and might deliver them without first receiving payment, 
and would not be thereby precluded from having resort to 
the merchant afterwards.” The Court held the latter to 
be the true construction of the contract. 


Of the jlay- 
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But though the consignor is thus generally the person where the 
from whom the freight is always demandablc, being the 
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person by whom the goods are sent, and the first con¬ 
tractor with the ship-owner or carrier, it is still manifest 
that the consignee may likewise invest himself with the 
obligation, and may expressly, or by legal and equit¬ 
able implication, adopt the contract to pay the freight. 
The distinction is, that where the consignee is the mere 
agent of the consignor, and has no inrerest nor property 
in the goods, in this case he is not liable to the payment 
of the freight; the delivery of the goods to him, under 
such circumstances, being equivalent only to the common 
case of leaving a bale or parcel w ith some friend or corre¬ 
spondent of 4he sender, either by his direction, or in his 
absence. But if the goods have become the property of 
the consignee, there, as he reaps the fruit of the service, 
he shall pay the freight. In accepting the bill of lading, 
he adopts the contract with the ship-owner. Thus, if the 
bill of lading express in the ordinary terms that the goods 
are to be delivered to the freighter or his assigns, he or 
they paying the freight for the same, and such bill of lad¬ 
ing be indorsed to a second person, and thence to a third ; 
such third indorsee, on receiving the goods, will bo liable 
for the freight; for such a bill of lading contains a notice 
on the face of it, that this is the condiiion of the delivery; 
and the indorsee having accepted such indorsement, he, 
of course, has assented upon his part to the contract, lie 
takes the goods with that condition and qualification. 

All the cases proceed upon these distinctions ; namely, 
whether the consignee be the mere agent and instrument 
of deposit for the consignor; or whether he he himself the 
claimant and purchaser of the goods, or imlorsee under the 
bill of lading. In Ward v, Felton (/) the agent received 
the goods merely as the friend of the freighter upon the 
spot; the ship having been stranded, and the agent having 
previously received a letter from his principal, requesting 
him, under all circumstances, to do the best for the cargo. 
The agent received the cargo; and further entered it in 


(/) 1 East. 507. 
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his own name in the rustom-Iiouse, hut declared, through¬ 
out the proceeding, that he had hiniHcIf no interest in the 
cargo, but only acted as agent lor another. IJn'der these 
circumstances the Court held he was not liable. But in 
Cock t\ Taylor, a leading case under the liability of con¬ 
signees for freight, the defendant had received the goods 
as the third indorsee of a bill of lading in the usual terms, 
“ that the goods were deliverable to the shipper, or his as¬ 
signs, he or t!u*y |)aying the freight*” In this case it was 
contended, that Ta\lor, tite defendant, was the mere pur- 
clias(^r of tlic; goods from the first consignees, and could 
not be liable in an action of freight, there being no con- 
Iracl, ex|)re,'.H or imj^lied, between them and the ship¬ 
owners. But FiOrd hMlenboroiigh held, both upon the 
trial at Nisi Priiis, and afterwards upon llko occasion of a 
rule for a new' trial being moved for in the King’s Bench, 
that though there were no original privity of contract be¬ 
tween these parties for payment of tlie freight; yet the 
taking of (he good’; from t!ie ship by (he purchaser under 
the bill of lading was evidence of a new agreement by 
him, as the ultimate appoiii((*e of the shippers for the pur¬ 
pose of delivery, to pay the freight due for the carriage of 
Mich good-, the delivery of w hich was only stipulated with 
the shippers to be made to (lie consignees named in the 
bill, or (heir assignee^ In* or ihnj freight for the said 

goods. 


In Bell and Kjmer, to which we have frequently had 
occasion to refer, the bill of lading was indorsed to Kymcr 
merely as a broker, who had advanced money on it, and 
who, after repaying his own advances, paid over the ba¬ 
lance to his principal without payment of the freight. In 
an action for the freight, liynicr was holden to be answer- 
able, both as indorsee of the bill of lading, and as some¬ 
thing more than a mere agent to rdccive; namely, as an 
agent with an interest, (g) 
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1 Marsh. 11*5 And sec Cock r. Tailor, 13 East. 399, and ante^p. f. 
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In a later case, (h) of which the circumstances were very 
peculiar, the judgment of the Court of King’s Bench ap¬ 
pears, at first view, to be in some degree repugnant with 
these .principles; but if the circumstances be attentively 
considered, it will appear that the distinction was well 
warranted by the manifest understanding of all the parties 
in the case, and still more particularly by the concurrent 
existence of the same covenant in the charter-party with 
the consignor, the bill of lading to the consignees, and, 
therein, the legal preference of the more solemn deed. 
The case was briefly as follows :—The owners of the ship 
T^avinia, ship-owners in London, had let their vessel by a 
charter-party to Clreavos and Co., in which it was cove¬ 
nanted that the vessel should proceed frem London to St. 
l)omingo; and, lliere taking in a cargo of coflee, should 
convey it to London, upon arrival at which last port the 
freight should be paid by approved bills, payable ten weeks 
afier date. The vessel, accordingly, proceeded upon the 
voyage; and having shipped the coffees at St. Domingo, 
the master there signed a bill of lading, stating them to be 
shipped on account and risk of Greaves and Co., or their 
assigns, he or tliey paying freight for the said goods, as 
per charter-party, with primage and. average accustomed. 
The ship, with her homeward cargo, arrived at London ; 
and was reported, and entered the West India Docks in 
June, 1810. Before any part of the cargo was discharged, 
bills of lading for the coffees were indorsed, (for a valuable 
consideration) by Greaves and Co. to third persons, the 
defendants in the action; and, by virtue of these indorsed 
bills of lading, tlic coffees were entered in the books of 
the IJfest India Dock Company, in the names of the de¬ 
fendants, and were afterwards delivered out to thc^r order. 
On the 14th of July Greaves apd Co, stopped payment; 
and,about two iiiont)is afterwards the defendants, (being 
considered as persoiially liable, as having entered the 
goods under the above circumstances,) were called upon 


(/r) Mvorcotn v. Ky mer, S M« aad 5.303. 
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to HcUle the freij^Iit as stipulated in the charter-party. 
I'pon the argument in the King’s Bench, the court unani¬ 
mously held that, under the above circumstances, the 
owners could riot recover the freight of the indorsees ; a 
special and exclusive credit' having been given by the 
owners to Greaves and Co. under the charter-party, and 
there being inanilTestly no thought of resorting to the in¬ 
dorsees till the bankruptcy of Greaves and Co. 


The principle and distinction in this case may be briefly 
explained; arid, upon a little consideration, will become 
infelligible. The consignee or indorsee can only become 
liable either by an express or implied contract. But an 
express contract was not pretended in the above case; 
and the rule of law is, that the Courts will not raise an 
implied promise in a third party, where there is an express 
agreement, and more particularLy a deed under seal, be¬ 
tween the original contractors. In a word, there was no 
privity of contract,—no understanding on the part of the 
owners that they gave credit to the indorsees for the 
freight, iior any knowledge or consent of the indorsees 
thet they received the cargo under this condition. The 
matter, therefore, stood upon their bare receipt and ac¬ 
ceptance of the cargo; and this was not suflicient to raise 
an irn]>lied assumpsit, where the goods, being delivered 
from a chartered ship, were not delivered under circum¬ 
stances compelling a presumption upon the receivers that 
the captain looked to them for the freight; but where, on 


the other hand, the circumstances were such as to justify 
the inference that the freight was cither actually paid, or 
that goods being brought in a vessel hired by the shipper, 
the freljlit was exclusively to be paid for by him. 


But where the consignees of a West India cargo de¬ 
livered the bill of lading to their broker, and received 
advances upon it, and the broker, upon the arrival ot 
the*cargo, had it entered in his own name in the custom¬ 
house, and afterward received the goods, it was holden by 
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the Court of Kind’s Bench, that the mere circumstance of 
his receiving' the goods as broker^ or as having advanced 
money nppn them, would not justify the presumption of 
an assumpsit that he should pay for the freight; but that, as 
lie had always paid the freight of goods in his usual way of 
ilraling under similar circumstances of receiving them, such 
habit of dealing was suflicient to support an implied pro¬ 
mise to pay the freight, (A) Where the consignee, who 
is to pay the freight on delivery of the goods, gives 
a bill for the amount, which is afterwards dishonoured, 
or any other unavailable security, the master may, not- 
M'ithstanding, sue the freighter. I'lius, where A., wishing 
to send goods to B., at X., employed C. to carry and de¬ 
liver them to B,, and engaged to pay C. for the freight, 
and C'., on didivering tlieiii according to ordei’, took a bill 
of exchange from B., drawn on A., which bill was never 
paid, it was held that A. was liable to pay the amount 
of the freight to C., notwithstanding the bill of ex¬ 
change. (/) So, likewise, in an action of covenant upon 
a charter-party for freiglit, it was held no defence that 
flic plainlill’ received part of the freight in money from 
the defendant’s agent abroad, and the residue in a bill 
(without the privity of the defemlants,) drawn by the 
agent, and accepted by certain merchants in IjoiuIoii, and 
which bill was aftertvard dishonoured ; but that the de¬ 
fendants were still hound to pay the freight which re¬ 
mained due ; and such hill was not to be deemed pa}nient, 
although the defendants were not informed of the trans¬ 
action until after the failure of tlie parties to it. {m) la 
this case, Ginns, C. J., says, The question is, Arc the 
defendants liable at law lor the freight ? The plaintiff cove¬ 
nants to deliver the goods according to the rliartc^arty ; 
the defendants covenant that they will, by themselves or 
assigns, pay freiglit. If the dcfeiidunts themselves had 

(Ic) Wilsonr. Kynur, I M. & S. 4:)l. 

v. Pcilder, Holt’s 

(/) Taiilr 0. Mailcns ^'f• N. T. 
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paid part by bill, and that bill Mas dishonoured, unless 
there had been proof that the plaintiff took it in full satis- freight 
faction, it would not have been payment. It is the same 
when payment is made through an agent, and part is paid 
in money, and part by a bill which is protested. The 
defendants will remain liable to so much of the freight as 
is not paid. Circumstances may vary this case. when 
money is offered, the plaintiff chooses, for his own accom¬ 
modation, to take a bill, there would be some weight in the 
argument. It is not stated that the plaintiff knew that the 
agent was to pay him in cash. It is not to be inferred 
that the agent was so to pay him. The defendants, there¬ 
fore, are liable for so much of the freight as remains due.” 


Fourthly, As to the lien for freight. 

Ships being articles of great value, and the freights 
ainounling to large considerations, the courts of law have 
alivays expressed a disposition to favour the right of lien 
for freight, whether under charter-parties or bills of* lad¬ 
ing; and have, accordingly, been very reluctant in admit¬ 
ting such doctrine of constructive possession in the char¬ 
terers even of a whole ship, as under strict rules of law 
would divest the owner of the right of lien. Upon this 
principle the Courts, in a series of decisions, have taken a 
distinction between those cases where the ship itself is let 
out, and those where the mere carriage, or space of the 
ship, is let out. (;z) In cases of tlic first kind, the vehicle 
itself is let. In cases of the latter description, (if we sup¬ 
pose the ship for the sake of illustration, to be a vehicle for 
the conveyance of passengers,) the places only would be 
let. In^ie first cases, therefore, the possession of the ship 
is clearly parted with, and belongs to the freighter; and 
in such case there being no possession reserved to the 
owner, there is no footing or foundation for the right 
or exercise of lien for freight. But where the carriage 
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{h) See anU^ Chaplet on Chaitct'partics. 
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or Sf^cc of the shfp is only let out, then the possession 
rcihains with the ship-owner; and having an actual pos¬ 
session of flie goods, he may, ofcoitrse, retain them, where 
necessary, as a lien for freight. Nor will it make any dif¬ 
ference, in cases of this latter kind, Whether the whole space 
of the ship, or only part, be let; as, to recui* to oili* fhrmer 
illustration, a person may hire all the places of a public 
stage-coach, as well as any single seat, and still leave the 
owner in possession of his vehicle. The terms of the 
charter-party,- or the nature of the service, rimst determine 
under which of these contracts the ship is let; and the 
right of lien will follow the nature of the original agree¬ 
ment. 

In Vallejo v. Wheeler, (o) which was a question of bar¬ 
ratry, the Court of King’s Bench decided, that where a 
ship-owner demises the hull of the ship to the freighter, 
he constitutes him owner pro tempore^ In Frazer v. 
Marsh, (p) it was holden under the terms of the cliartcr- 
party, that the hull of the ship was itself let to the 
freighter; and that, therefore,the possession so completely 
passed from the registered owners that they were no 
longer liable for charges and disbursements, as if it were 
their own vessel. In a previous case, (q) where the mas¬ 
ter of a ship had chartered her to certain freighters in the 
absence of tlie owners, and the plaintiff in the action sued 
the owners for a loss occurring during the existence of the 
charter-party, Bord Kenyon ruled, that the charterers 
were the owners of the ship pro illd vice^ and that the 
owners were exonerated. In another case, before Cord 
Ellenborough, (r) for the non-delivery of some oats, it 
being proved that the registered owner, against whom 
the-action w^as brought, had let her out to freight as a 

(o) Cowper 143. and anlCt Vol. 1, p. 356 . 

(p) IS East. 338. And sec ante, (r) Mackenziev.Rowe,3Canipb. 

Vol. I. p. 356. 48., and td. ibid. 

( 9 ) James V, Jottd, 2 T, 
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general ship, it was ruled by bis Lordship, that the* own 
crs, under these circumstances, were not liable. 

The principal point of practical importance under tlii» 
head will be, what is the criterion of the two kinds of 
letting. To this it may be answered, the possession of 
the ship by means of the master and crew of the owners, 
taken tdg^ether with the terms the charter-party. Both 
must be taken jointly, as neither is conclusive by itself: 
for example, the freighter may not only hire the ship, but 
hire, as it were, tlie master and crew with it; although, 
for the sake of commercial convenience, and in contbrmity 
with the usage of ship-owners, such master and seamen 
may continue to be paid by the owners. Indeed, this is 
the usual practice, and will be found to be a circumstance 
in almost all the cases of both kinds of letting. The mode 
of the letting, therefore, can only be ascertained by the 
terms of the instrument of charter; and what appears^ 
under all the circumstances, to have been the intention 
of tlie parties. The much disputed case of Hutton Hutton v. 
Bragg (.v) proceeded entirely upon this principle, it being 
assumed by the Court, and conceded by the counsel \w 
that case, that the terms of the charter-party amounted 
to an absolute and unequivocal letting of the hull ofthe 
ship; and, therefore, that the possession had so com¬ 
pletely passed fi’om the owner, that the latter had no right 
to retain the cargo in lien; although, by means of his 
master and crew, it was within his own manual possession. 

This case is so peculiar in his circumstances, and is, at 
the same time, so recent, as to deserve an attentive consi¬ 
deration. 

The owner of the ship Neptune (0 let her out to a 
freighter for a voyage from Liondon to the Cape of Good 
Hope, and thence back to London. The charter-party, 
expressed,, thatithe ship was let out to freight for tlteabove>i 


in 
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mentioned voyajge; Imt that the muster should reserve 
the cabin lor his sole use, and for the usual accommodation 
of his crew* and ship-stores; and that the freight should 
be paid by bills drawn during the voyage, or upon the 
return of the vessel home. The ship performed the voyage 
agreed upon; but, upon her arrival in the Thames, several 
of the bills drawn during the voyage had been dishonoured, 
and the freighter was in that state of insolvency that the 
owner resorted to his alleged right of lien as a security 
for his freight, and accordingly regained possession of se¬ 
venty pipps of w ine. The freighter having become a bank¬ 
rupt, his assignees brniiglit an action for the wine. It 
was alleged, on the part of the assignees, as plaintiffs, that 
the shipment of goods did not create any lien, where tin? 
ship was lot, as in this case, for the whole voyage. That 
the sliip was entirely under the control of the freighter, 
and that such a letting was of the same nature as letting a 
house or hired room, and that of course the sole possession 
was ill the lessee ; that the payment for hire was, in fact, 
rather rent than freight, and that the ship-owner had at 
no time any possession of the cargo upon which to exercise 
his lien. And Clibbs, C. J,, was of this opinion; and ac¬ 
cordingly decided, that under a charter-party so expressed 
the freighter, and not the owner, had possession of the 
vessel; and that there was no lien, because no possession. 

About the time that the case of Hutton v» Bragg was 
discussed in the Court of Common l^lcas, another case, 
in which the same principle, to a certain extent, was in¬ 
volved, came before the Court of King’s Bench. (?/) It 
was an action for tolls claimed to be due from the defend¬ 
ant, as owner of the ship Britannia. It appeared, at the 
trial, that the defendant had chartered this ship to the 
commissioners of the transport service on behalf of the 
crown; and in the course of her service she had the be¬ 
nefit of the lights, buoys, and beacons, for which the plain- 


{u) See Chapter on Charter-party, p. 42. and 4 M. and 5.28S. 
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tiffs claimed the customary tolls. The qiiestiun was, whe¬ 
ther the defendant, having chartered his ship, was liable 
to pay any portion of these tolls during the timfe the vessel 
was in the service of the Transport Board. The case was 
turned into a special verdict; and on the part of the de¬ 
fendant it was contended, that the crown, during the pe¬ 
riod of this ship’s employment under the charter-party, 
was to be considered as the owner of the ship, and that 
the defendant was not liable to pay the tolls. The Court 
adopted this construction of the charter-party in delivering 
judgment. The charter-party,” said Lord Ellenborougli, 
in substance, grants the ship, and lets it to hire to freight; 
which are proper words of lease, and would, of them¬ 
selves, pass the possession. If I hire a stable or coach¬ 
house, I have not less the possession, because it might be 
a breach of the terms of hiring to use either as a shop or 
warehouse. In this case the purpose calls for possession, 
as it soerns to require such a controul over the ship as 
can only be had by possession. Against this it is urged, 
that the use and service only of the ship are parted wuth; 
and that the possession and ownership are retained by the 
conduct and navigation being left to the master and crew, 
who arc the servants of the proprietors of the ship, 
chosen, fed, and paid by them. We are, however, of 
opinion that the arguments tending to shew that the pos- 
sessioii passed to the crown, during the term and service 
of the ship, outweigh those which lead to the contrary 
conclusion. The terms are proper terms of demise; the 
sum to be paid is in the nature of rent for the use of the 
clmlicl. In truth, the supposed reservation of the pos¬ 
session to the master and crew is not exclusive, as is con¬ 
tended for. The occupation of the different habitable 
parts of -the ship is arranged by the terms of the contract, 
and a place provided for the residence of the agent for the 
crown. The whole argument appears to rest on a fallacy; 
the possession, such as it is of the master and crew, is not 
retained by the proprietors of the ship, to restrain or in¬ 
terfere with the full and free use of the ship, which they 
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have let to hire for a term, but as subsidiary and subser¬ 
vient to such use. It is not only consistent whh the eirtfre 
ownership and possession of the vessel on the part of the 
crown, during the period for whieli it is let, but it is a 
further means provided to enable the crown fully and 
beneficially to enjoy the same, by letting at the same time 
out to the crown the services likewise of those by whom 
the vessel might be best conducted under the direction of 
the crown, in the prosecution of the object fbr which the 
crown hired it. The vessel, therefore, is not only hired, 
but along with it the services also of a certain number of 
persons paid by the proprietors; and these services are ne¬ 
cessary to the use of the vessel, which the proprietors have 
expressly warranted to tho crown. It is the same thing 
as the hire of a waggon and team for a certain term, the 
proprietor of the waggon stipulating that the waggon 
should be driven,, and the horses taken care of by his own 
waggoner and boy, whom he was to feed. In such a case 
it could hardly be made a question that the waggon and 
team were in the possession of the hirer, during the harvest, 
or whatever the term might, be for which they were hired. 
This is indeed idem per idan ; but, as the instance is more 
familiar, it serves to put the point in a clearer light;” 

The decision, therefore, in the above cases, proceeded 
entirely upon the, strong terms of the charter-parties, 
which the Court considered to amount to a conclusive 
proof that' a temporary ownership passed to the hirers of 
the vessels ; and that the hull of the vessels, or, in other 
words, the ships themselves, %vcre let to the freighters. 
But as almost^ all charter-parties are expressed in the 
same terms, and as the owner has scarcely in any case 
any other means of retaining arid enforcing his lien, except 
the constructive possession still remaining in him through 
the master and ^rew^ this judgment of the Court of Com** 
mon Pleasin Hatton tn Bragg excited a very general alarm* 
amongst the shipping interests; -'.ndhas accordingly been 
qualified by the-cases ofTblc v. Meek, and Yates®. 



175 


CHAf. VI.] Of Freight. 

• 

ton; {w) and still more particularly by a recent decision, 
in which the Court of K^ing’s Bench referred to l^utton v. 
Bragg, as resting only upon a charter-party ej^pressed in 
stronger terms than usual, (x) 

The owner of the ship I^ero, the defendant in the 
action, agreed \^ith a freighter, whose assignees weii^e 
plaintiffs, for an outward cargo, from London to Madras^ 
and thence with a homeward cargo back to London. In 
the charter-party the owner covenanted that “ the sliip 
being tight and substantial, manned with t'tyenty-fouc men 
and boys, and properly victualled, his master, or sgnxe 
other person in his stead, should receive and take on board 
the goods of the freighter in London, and sail to Madeira, 
and receive and tak^ on boa^d other goods there ; that 
from thence the ship should proceed to Madras and Cal¬ 
cutta, and there the master should deliver the goods, and 
receive and take on board other goods ; apd then the ship 
should proceed to London, and there should deliver. tJie 
homeward cargo, the latter goods,” The owner further 
agreed, that such passengers as might be required by tlie 
freighter should be conveyed in the ship ; and that all the 
cabins, except one, should be for the benefit and at the 
disposal of the freighter. The freighter agreed to send 
goods alongside the ship, and to receive them from along¬ 
side; and there w,as a special clause providing that the 
freighter might appoint a person to go out, and hpme, as 
supercargo, and to take upon him the authprity of the 
master in the stowage of the cargo; but not to interfere 
with his duties in any other manner, without hisjeave. 
The freighter having become bankrupt during the voyage, 
and, of course, the freight not being paid upoo the return 
of the vessel, the owner claimed a lien upon the. cargo, 
and detained it. In an action of detinue against him by 
the assignees of the freighter, (the latter having stated the, 

(tv) These casei are not yet rc- (x) See ante^ Chapter on Char- 
ported; they were both decisions tcr-parties, and 2 B. & F. p. SOS. 
in the Court of Common Fleas. 
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special circumstances in liis pica as the ground of detain¬ 
ing the cargo,) the plaintifis demurred ; and the question 
accordingly came before the Court of King’s Bench for 
argument. All the cases were tlien discussed in favour of 
the freighter of the ship being the owner for the voyage ; 
and it was contended that the possession had so entirely 
passed from the owner, as to divest him of his right of lien. 
But the Court was of opinion, under the circumstances of 
(he case, that the charter-party contained nothing, either 
in its language or in its object, which imported that the 
merchant-eharterer was to have possession of the ship ; 
that it was a contract for the carrutf^e of goods, and not for 
the ship itself; and therefore, that the defendant (the 
ship-owner) was in possession of the vessel and goods, 
and as such had his right of lien for the freight. Abbott, 
C. J. in giving judgment, said, “ The charter-party, in 
the case of Hutton and Bragg, was in terms a letting 
to hire. This does not distinctly appear by the report ; 
but a copy of it was produced, and it was admitted to be 
so in the argument of the present cause. In the case now' 
before the Court, the charter-party, as has been before 
observed, contains no such terms ; nor does the nature of 
the service require that the merchant should be considered 
as temporary owner, in any question between him, or those 
who represent him and the defcndant^^^litpon this instru¬ 
ment, therefore, and between the parties to this suit, w^e 
think the defendant had possession of the ship and goods 
for the voyage, and a lien on the goods for the stipulated 
hire of the ship. And our judgment in this case will be 
conformable to that of the Court of Common Pleas in the 
case of Tate v. Meek, and to the principle upon which the 
judgment of this Court in the case of Bohtlingk t?. Inglis (^) 
was founded; and also agreeable to the nature of the con¬ 
tract that a prudent ship-owner would make on such an 
occasion. For it would certainly be an act of imprudence 
on the part of a ship-owner to enter into a contract which 


Or) 3 East 384. 
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might have the effect of employing his ship for a long time, 
and at a great expense to himself ivithout any remunera¬ 
tion, if the person with whom he contracted should hap¬ 
pen to fail before the termination of the voyage,” 

Freight, as we have before said, is a lien on the cargo ; 
and the inclination of courts of law is to support the right 
of lien to such an extent in all cases, as is not manifestly 
inconsistent with the contract of the parties. In Bremin 
r. Currant ( 3 ) it is said that there can be no lien where 
there is a special agreement, because then the party is 
personally liable ; and in Bacon's Abridgment, (tit. Trover) 
(a) it is laid down, If a person, who would otherwise 
have a right to detain the personal chattel of another, 
for the trouble and expense he has been at concerning it, 
contract to be paid a sum cortain for the trouble and 
expense, lie doth thereby waive the right of detaining the 
chattel.” {b) This doctrine is not, however, applicable to 
ail cases; and has been very much relaxed by modern 
jiractioe. It must be limited to such cases only in which 
the exercise of tlic right of lieu is excluded—if not by the 
terms, at least by the manifest implication of the agree- 
jnent. Generally speaking, where there is a fixed credit, 
or an agreement to pay by bills, such agreement takes 
away the right of*licn. So likewise, if the custom of a 
particulap trade introduce into the contract a particular 
credit, allhough-such custom be not expressed in the con¬ 
tract, the right of lien will not attach. Lien, in truth, 
applies to such cases only where the person claiming to 
exercise it has^a right to demand a ready-money payment: 
but, if bills should be dishonoured, it might be a question 
whctlier the lien would not be restored. In all bills of 
lading there is a special undertaking to pay freight; and 
yet, generally speaking, a lien exists for the freight; but, 
if a certain lime be allowed for the payment, either by the 

(A) 2 Roll. Abr. 92. Cro. Car. 
271. Yciv. G6. 
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usage of trade, or by the terms of the contract, or if the 
agreement bo to pay by bills, the right of lien would be ex¬ 
tinguished. ' In all cases, therefore, the terms of the con¬ 
tract must determine whether a lien exist or not. In 
cases of freight, however, it is peculiarly favoured by the 
law. 

t 

No lien, however, for freight, can exist unless freight 
has been earned; and freight has not been earned until 
the goods have been regularly brought to the place of 
destination, pursuant to the contract of aifreightment, or 
performance of such contract waived by the freighter. If 
the misconduct of the freighter, or a stranger, prevent 
the freight from becoming due, the ship-owner’s remedy is 
by action for damages. Freight, indeed, can only be due 
at common law, when not qualiiied by the agreement of 
the parties, by bringing the goods to their place of des¬ 
tination according to the terms and stipulations of the con¬ 
tract. If, indeed, by the terms of the charter-party, 
freight be paid in advance, and without the master’s fault 
the voyage is not performed, (as where the ship is captured 
or lost) the money cannot be recovered back.(c) But if 
there be no regular loading of the goods by the freighter, 
so as to give occasion to the earning of freight, that be¬ 
comes the subject of dead freight, and is a claim to be 
made by the ship-owner upon Ihe contract. So, likewise, 
if the goods, having been once regularly put on board, 
any act of negligence, or misconduct of the freighter, shall 
prevent the freight from becoming due, the ship-owner 
must seek his remedy upon ihe covenant in the charter- 
party. For the lien for freight exists only in respect of 
freight actually earned; and cannot be extended to a sum 
claimed for dead freight, nor to a sum claimed for demur¬ 
rage, Therefore, where the freighter covenanted to load 
a complete cargo, paying different rates of freight for the 

(c) D(i Silvale v. Kendall, 4 vhapUr on Charterparlics. 

Maule and SelwjFn, 37, and ante, 

I 
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diilerent spmcs of goods, (at per cwi.) and that, in case 
of not fully lading, he would pay for so much in addition 
as the vessel would have carried, it was determined that 
the owner had no lien on the goods laden for the freight 
of unoccupied space, (d) 

Although it te a general rule that if the master part 
with the goods, he abandons his lien; nevertheless, where 
the law takes them out of his possession, it preserves his 
lien tor him, and acts in his place. Thus, the lien of the 
captain (c) for freight continues upon goods impounded in 
the West India Docks, though ho have not given the 
Company notice to retain for his claim. 

Where goods, the property of the consignee, are to be 
delivered on pa}inent of freight, he may recover them 
from a stranger wrongfully in possession, without tender¬ 
ing the freight either to him or the master. {/) 

Ciider this head, wc shall advert to a few miscellaneous 
cases, not easily to be classed under any previous division. 
A. consigns goods to B. abroad, and orders a cargo in 
return, for which he sends his own ship. The return 
cargo is delivered to A.’s captain, B. stating it to be on 
A.’s account, as A.^s own goods, and to be delivered to 
A. The return cargo consisting of more goods than the 
jn'oeoeds of those consigned to B., B. draws bills on A. 
for the dilTereiice, which he sends to his agent with a bill 
of lading drawn in blank; and desiring the agent, in case 
of A.’s refusal to accept the bills, to indorse the bill of 
lading to C. A. refuses to accept the bills, and the bill 
of lading is accordingly indorsed to C. The ship arrives, 
and C, demands the cargo as indorsee of the bill of lading. 


(rf) Phillips V, Rodic, 15 East. (ff) Wilson r. Kyiiicr, 1 Mauledt 

547. Biricy i». Gladstone, 3 M. Sciwyn, 157, andante, 

and S. 1205. See likewise, a Mcri- (f) Wallcy r. Montgomery, 3 

Tulc, 401. East, 585. 
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The captaiiij however, refuses, and delivers them to A., 
who deposits them with D., as his warehouseman. D. 
then receives notice from B. to hold the goods for B., as 
his property, in consequence of which D. refuses to deli¬ 
ver them to A. In trover by A. against D., the Court of 
Commoa Pleas decided that A. having rested his clhlm on 
tlie supposition that the property had vested in him, could 
not, if he failed in that defence, set up his lien on the 
goods for freight, {h) The owner cannot maintain as- 
sumpsit^ox freight, where there is a contract under seal 
for the payment of it, between the master, as such, and 
the freighter. (?) But a ship-captain may sue on an im¬ 
plied (issumpsit for freight earned by his vessel, {j) 

In declaring on a contract “ for the payment of money 
due for freight and carriage of goods on delivery of the 
bill of lading,” it is necessary, by averments, to shew that 
freight has l)ocome dun, cither from the voyage having 
been performed, or from a special stipulation to pay it 
before, or upon the loading of the goods, (/c) A plea in 
answHM' to a demand for freight, that the vessel was unser¬ 
viceable for want of repairs, (which the. owner had cove¬ 
nanted to make,) must distinctly specify that it was occa¬ 
sioned through tlio owner’s neglect. (/) An agreement that 
in consideration that A. would take on board his ship B.’s 
goods, for the purpose of conveyance, B. would pay a 
certain sum on A.’s delivering to him the bills of lading is 
a valid contract, and the price of the carriage of the goods 
is recoverable immediately on the loading of them, whether 
the voyage be performed or not. (/«) The owners, having 
stipulated for the IVeiglit by an express contract, cannot 


(h) Ogle r. Atkinson, I Mnrs. 
32S, and 5 Taunt. TfiO. 

(/) Sihack V. Anthony, i M. & 
S. 573, and see anti\ Chapter on 
fhartcr-parlics. 

(j) Brouackenj.5coU,4Tauut. 1, 


(/*:) niakey v. Dixon, 2 H. V, 
321. 

(/) Havelock v. Geddes, 10 East- 
555. 

(;/i) Andrew if, Moorhoiisc, I 
Mars. 122, and5Taiml. 435. 
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bo charged for it by bills of lading afterwards signed by 
the master. (;?) There is no implied exception, in a cove¬ 
nant to pay freight, against payment during* the time of 
making repairs, which the owner has stipulated to make, 
unless rendered necessary through his default, (o) The 
freighter coveiijintod to pay so nmcli for extra men, part 
immediately, but not the residue till the ship’s discharge, 
or return from her voyage: held, that the ship’s being 
burnt was a discharge within the clause, (p) A freighter 
who has the option to load wholly with cotton at a higher 
rate, or partly with rice at a lower rate, and partly with 
cotton ; after electing to load with cotton, and failing to 
furnish a complete cargo, is bound to pay the higher freight 
for the whole ship, (q) A pledge by the owner (or part 
owner) of the bills of lading, by which the goods are de¬ 
liverable on payment of freight, who is, likewise, owner 
of the vessel, is a pledge of the freight, (r) An order in 
council, permitting certain contraband goods to be landed, 
has not the elTect of legalizing the voyage ; and, therefore, 
does not entitle the master to freight, (.v) And where a 
transaction is absolutely illegal, as being a shipment in 
violation of the navigation act, the master cannot recover 
the freight, though the defendants, by receiving the goods, 
have waved all objections to the contrary. (0 If the mas¬ 
ter waves his lien for freight by parting with the possession, 
he must resort for payment to the original consignor or 
consignee, or part indorsee of the bill of lading, who take>? 
the goods by virtue of it. (tt) And a clause in a bill of 
lading, acknowledging that freight has been paid at the 


(n) Hunter v. Prinsep, 10 East. 

rns. 

(o) ilavelock v, Geddes, 10 East. 
555. 

(p) Ibid, 

(f) lienson e. Schneider, 7 Taunt. 
272. and 1 Moore 21. 

(r) Hogg V. Grahaiiiy 4 Taunt. 
135. 


(f) Muller u. Gernoii,3Taunt. 30. 
(r) Blank v. Jullj, ilolrs N. P. 
554. and 1 Moore 5.31. 

(tt) Arlaza o. Smallpicce, I F.sp. 
23. Theresa Bonita, 4 Hob. 230. 
But see Cock v, Taylor, 2 Caiiipb. 
587. and the modern cases on this 
subject before cited in the present 
chapter. 
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port of lading, or thafc freight is to be paid there, will not 
subject the shipper to the payment of freight, if the vessel 
be lost on thfj voyage, (x) In an action for freight, da¬ 
mage done to the goods by bad stowage cannot be given 
in evidence, either as a complete defence, or in mitigation 
of damaiges. (y) 


We have already shewn, that where by a charter-party 
a Vhip was described to be of the burthen of two hundred 
and sixty-one tons, and the freighter covenanted to load 
a full and complete cargo, the Court of K. B. decided, 
that the loading of goods, equal iu number of tons to the 
tonnage, described in the charter-party, was not a per¬ 
formance of this covenant; but that the freighter was 
bound to put on board as much goods ns the ship was ca¬ 
pable of carrying with safety, (s) And where an action 
is brought for not procuring a cargo, consisting of various 
articles to be carried at different rales of freight, the pro¬ 
per measure of damages is to estimate the freight by means 
of an average; and the freighter cannot, in calculating 
the amount of dead freight, insist upon the spccitic bur¬ 
then of the ship as stated in the charter-party, unless the 
misrepresentation has been fraudulent, (n) But where a 
ship was chartered on a particular voyage, for a gross sum 
by way of freight, and the captain signed bills of lading 
for the cargo, (which was the properly of, and consigned 
to, a third person,) specifying a rate of freight amounting 
to a less sum than tliat mentioned in the charter-party, 
Lord Ellenborough held, that the ship-owner had no lien 
on the cargo beyond the freight specified in the bills of 
lading, (b) 


(x) Mashiter v, Bulkr, 1 Campb. 
S4. 

(j/) Shelids V, Davies, 4 Campb. 
119. andan/r. 

(c) Hunter v. Fry, 2 B. and A. 
4:^1. and arte, Chapter OD Freight. 


(a) Thoinas v, Clarke, 9 Stark. 
450. See Gibbon v, Mendez, S B. 
and A. 17. and ante, 

(4) Mitchell u. Scaifa, 4 Carapb. 
298. 
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Lien is a ri^ht which must be derived from law or con- Miscellanc- 
tract, though the latter is more an agreement for a pledge, freight. 
The question whether a tradesman has a general or par¬ 
ticular lien is decided on the same grounds at law as in 
equity, and in the same way. There are some liens which 
exist only in equity, but the lien for freight is not one of 
them. A clause in a charter-party, binds the owners, ship, 
appurtenances, freight, and goods, &c. to be laden on board, 
in a penal sum for the due performance of the articles, &c. 
of the charter-party. Whatever construction and eflfect 
such a clause might have in other countries, it having been 
decided here as inoperative to give the ship-owners a lien, 
the Court of Equity held they were not bound to find an 
equitable effect for a clause, merely because the construc¬ 
tion which a Court of law had put upon it would leave it 
inoperative, (c) 

(c) Gladstone v, Birley, 2 Men 401. See this case p. 179* 
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CHAPTER Vir. 


OF GENERAL AVERAGE. 


General average may be defined to be, an assess¬ 
ment for a loss, or an expense which the loss creates, to¬ 
wards which both ship and cargo are bound to contribute 
pro ratd^ because it has been incurred for the general lje- 
ncfitand preservation of the whole. Simple or particular 
average is, damage incurred or for one part of the con¬ 
cern, and which that conj»ern alone must bear. 

General average, therefore, is founded upon the prin¬ 
ciple of the equity of the cases to which it is applied. 
Much is wi to be met with in the law books on tins sub¬ 
ject. It is, however, an obvious principle of natural jus¬ 
tice, that where two or more parties are concerned in a 
common sca-risk, and one of them makes a sacrifice for 
the general safety, the loss shall be assessed upon all in 
proportion to the share of each in the venture; and the 
greater sacrifice of the first shall be compensated by the 
contribution of the others. It seems totally unnecessary 
to go to the Rhodian or Roman law for what coininou 
sense and common justice must suggest to every one; and, 
though it be pleasing to learned curiosity to perceive the 
customs of our own times confirmed by such ancient prece¬ 
dents, we should be satisfied with finding the analogy, with¬ 
out grounding ourselves upon it as the reason. General 
average,in a word, is the conilnon law and justice of partner¬ 
ship ; and, defined according to its nature, is a compen¬ 
sation from the common stock of a sea-venture, in the se¬ 
veral proportions of the partners in it, for the special 
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Ios» or sacrifice made by one or more for the common 
good. (a) 

Three things, therefore, are here necessary to constitute 
any claim upon the ground of general average ; first, that 
there should be a special sacrifice by one or more for the 
benefit of the whole ; secondly, that it should be for the 
purpose, and with the intent, (causa et mcnie) of the pre¬ 
servation of the common concern : thirdly, that the com¬ 
mon concern should be benefitted by the partial sacrifice. 

Tlie special sacrifice, it would appear, must be some¬ 
thing done and not suffered: there must be the will and 
agency of the party making it; his actual or presumed 
content. Thus, m jettison^ or, to employ tlie more ancient 
t<;rm of the lex Rkodia^ the jactura mercium^ the owner 
himself of any part of the cargo might throw it overboard, 
or the captain or mariners might do it for him. But, in 
order to make the cargo contribute, this sacrifice must 


(a) In the case of the Copen¬ 
hagen, Sir Wilham Srott, in deli¬ 
vering his judgment, says :—“ Ge¬ 
neral average is for a loss incurred, 
to which the whole concern is 
bound to contribute pro tai&y be¬ 
cause it was undergone for the ge¬ 
neral benefit and preservation of 
the whole. Simple or particalur ave- 
rage is not a very accurate expres¬ 
sion ; for it means damage incurred 
by or for one part of the concern, 
which that part must bear alone; 
so thatf in fact, li is no average at 
all; but still the expression is suffi- 
cienlly understood, and received 
into familiar use. The loss of an 
anchor or cable, the starting of a 
plank, are matters of simple or 
particular average, for which the 


ship alone is liable. Should a cargo 
of wine turn sour on the voyage, it 
would be a matter of simple ave¬ 
rage, which the goods alone must 
bear; and there might be a simple 
average for which each would be 
severally liable under a misfortune 
happening to both ship and cargo 
at the same time, and from a com¬ 
mon cause; as if a water spout 
should fall on a cargo of sugars, 
and a plank from the same vio« 
lence should start at the same time. 
General average is that loss to 
which contribution ninst be made 
by both ship and cargo ; the loss, 
or cxpence which the loss creates, 
being incurred for the common be¬ 
nefit of both.**»l Robinson 293. 
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have been made, as well for the sake of the cargo as for 
the ship, or rather for the sake of the cargo through that 
of the ship. If merely for the sake of the ship, nothing 
has been done for the cargo; and, therefore, nothing 
can be claimed for it. It is the duty of the master to take 
care of the ship, whether there be a cargo or not; and there¬ 
fore all sea*dainage, injury by tempest, loss of masts or sails, 
are net losses suffered for tlie sake of the cargo, and are 
not to be repaired by its contribution. If a ship strike on 
a rock, or be stranded; in the first place, it is something 
suflTered and not done; and, secondly, it is nothing 
either suffered or done for the sake of the cargo. No 
claim, therefore, to general average lies here. But if a 
mast be then ent down, or any part of the cargo thrown 
overboard in order to save the rest from perishing, there 
will be, quaienus the mast cut down, and the portion of 
the cargo thrown overboard, a general average; but with 
respect to the damage to the hull, or any other part of the 
ship, by the rock or stranding, there will be none. Again, 
if the cargo be landed in the ship’s boats, and the masts be 
then cut down, to get the ship from a rock, it would be at 
least doubtful whether, the mast being cut down for the 
ship, and not for the cargo, general average would lie ; if 
the cargo were not reloaded, certainly not. 

The second requisite to constitute the claim of general 
average is, as we have above said, that the sacrifice be 
made causd et mente; that is to say, for the intent and 
purpose of saving the common stock. 

The third requisite is, as stated above, that the common 
concern should be benefited by the partial sacrifice; for, 
if lost, the whole fund is gone, and every partner, of 
course, loses his share. 


The above, therefore, may be stated to be the leading 
rules of general average ; which may ]ye thus shortly de¬ 
fined;—an equitable apportionment amongst the several 
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sliaxer^ of a venture in repaytnent of a loss aurtaued 
by one of them for the conuuon safety. The nsoat usual 
form in which tins sacrifice of part for the sake of the 
whole is made is hjjeliimny or throwing part of the eai^ 
overboard; and it is under the coosideration of this being 
the usual practice, and of frequent occurrence in aea-^ 
voyages, that the Ithodiau law, upon which most writers 
have regarded the modern law of average to be fiaunded, 
is stated in the following terms: If goods are thrown 
overboard in order to lighten a ship, the loss incurred for 
the siike of all sliall be made good by tlie contribution.of 
all/’ It is perhaps owing to the strong and admitted 
equity of a proportionate contribution under these cir¬ 
cumstances, that so few cases occur in our Law books 
under the head of general average. A very brief ex¬ 
amination of tliese cases will be suliicient to establish 
and explain what we have stated to be the necessary con¬ 
stituents of any claim upon the ground of general ave¬ 
rage ; namely—1. That it must be a sacrifice by one or 
more for the benefit of all; sometliing done,, not suf¬ 
fered. 2. Tliat it must be done with the purpose of sav¬ 
ing the common concern. 3. Tlmt the common concern 
must be benefitted by the partial sacrifice. 

The first of these cases, indeed^ affirms in express 
terms all the above principlcsh.(6) As the ship Argo, 
laden with a cargo of wheat, was about entering her 
liomcward port, Sunderland harbour, with a fair wind, 
she was suddenly encountered by a violent squall, by 
which the crew were obliged to let go an anchor to bring 
licr up. With the assistance of some men viho came to 
her for that purpose in a pilot boat, they fastened the 
ship by a rope to the pier head, in order to preserve her 
and the cargo from the storm. This rope broke, and the 
ship drove alongside the pier, to which the nmster and 
crew again made her last with new ropes and hawsers. 
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Whilst they were thus occupied, they saw that another 
vessel was breaking adrift; and, being apprehensive that 
this latter vessel would run foul of the Argo, they cut 
the cable of the Argo’s best bower anchor, and employed 
it to fasten her to a more secure part of the pier ; and by 
these means saved her from foundering. Afterwards, the 
master, for fear the ship should make water and the corn 
be thereby spoiled, the ship having a hole through her 
bottom, occasioned by another ship running foul of her in 
the storm, got twelve men to go on board to keep her 
clear of water, in order that the cargo should not be da¬ 
maged or spoiled, and which men were paid at the rate of 
half a guinea each. Under these circumstances, the owners 
brought an action against the freighters, to recover their 
proportion of general average, alleging that this sacrifice 
of the ship’s tackle for an unusual purpose, and for the 
sake of the cargo, was a suitable subject matter of such 
average. And the Court of King’s Bench were unani¬ 
mously of this opinion; Lord Kenyon, in his judgment, 
stating, that general average was founded upon the com¬ 
mon principles of justice; that all ordinary losses and 
damage sustained by a ship, happening immediately from 
the storm or perils of the seas, must be borne by the ship¬ 
owners ; but that whatever the master had used and lost 
under the particular emergency, and out of the usual 
course, for the benefit of the whole concern, was a subject 
of general average. And an objection having been taken 
in the course of the argument, that it did not appear that 
the master had consulted the crew upon the expediency of 
such sacrifice, the Court said, that this was a rule rather 
of prudence than necessity; and in no degree necessary 
to constitute the claim, though it might be a good proof of 
the degree of peril. 


In an earlier case, before the same Court, (c) wliich was 
an action against some underwriters, one of the questions 


(c) Da Coila v. Newnham, t T. R. 407. 
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at issue was, whether the charges of loading and unload- ^ general 
ing a cargo, and the taking care of it, were subject mat- 
ter of general average, in a case where a ship had been 
compelled to put into port for the benefit of the whole con¬ 
cern* Though the case was determined upon other points, 
the Court, in the course of their judgment, spoke of such 
loss, or cost, being fiiatters of general average, and having 
been so admitted in an earlier case before Lord Mansfield. 

A passage from Bcawes is cited in a learned work on 
Insurance, (d) the substance of which states it to be the 
established immemorial law of Europe, that if a ship be 
forced by a storm to enter into a port to repair any damage 
sustained, and if she cannot continue her voyage without 
an apparent risk of being lost, in such case the wages and 
victuals of the crew are to be brought into average, from 
the day on which it was resolved to seek a port to refit the 
vessel, to the diny of her departing from it, with all the 
charges of loading, unloading, anchorage, pilotage, and 
every other expense incurred by this necessity. 

As the ship is the vehicle of tlie owners, in their cha¬ 
racter as carriers, there appears some doubt and difficulty 
how far the repairs of a ship made in the course of a voy¬ 
age, (the ship having sufiered under a storm, and putting 
into port to refit,) can be made a subject of general average. 

In the case of Ua Costar. Newnham, the wages of the 
workmen were claimed, as well as the wages and provi¬ 
sions of the seamen, together with the charges of loading 
and unloading; and the Court appears to have acceded to 
the demand. But as one of the circumstances of this case 
was, that the underwriters themselves, the defendants in 
the action, ordered the repairs, their liability for them 
may be imputed as well to this direct order, as to the prin¬ 
ciple of average. The proper limit of this principle, 
lliereforc, seems to be, that the repairs and Vefitting of 


(d) Park on loaurauce, 1-15^ 
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the ship ftre not^ in ordinary cases, the subject matter of 
general average; but may occasionally become so when 
they ere jrendered necessary for the saice of the cargo/ for 
example, where the cargo would be injured or endan¬ 
gered, unless such refitting and repairing were made in 
the course of the voyage, though the ship itself, without a 
cargo, or without such a cargo, might have worked its 
passage homewards, or to the port of its destination. 

. Upon these principles, in another insurance case before 
Lord Kenyon, where a ship-owner had let out his ship to 
the freighter for a voyage, and in the course of such 
voyage the ship had to put into a port to refit; the Court 
decided, that the expense of such refitting belonged en¬ 
tirely to the owner, and that the freighter was not subject 
to general average, in proportion to his interest in the 
cargo, (e) But even in this case, as in that of Da Costa 
r. Newiihain, the point, whether refitting from a storm 
were a subject of general average, was not directly deter- 
miaed upon its own merits ; as it appeared, upon an exa¬ 
mination of the charter-party, that it contained a stipula¬ 
tion by the owner that the ship should be kept in repair 
at his expense. The counsel for the plaintiiT, the ship¬ 
owner, contended for the liability of the cargo to average 
under these circumstances, of the largest extent; and 
stated it to have been so admitted by the Court in the case 
of Da Costa v, Newnhain. But Lord Kenyon, in giving 
judgment, appeared inclined to limit this alleged principle 
of the case of Da Costa v, Newnham; not indeed so much 
by a direct opinion to the contrary, as by such a definition 
of general average as would manifestly not include this 
inference. His Lordship said, The meaning of general 
average has for a long time been well understood in the 
commercial world; if, in the hour of danger, masts are 
cut away, or goods are thrown overboard, those who are 
benefited by the preservation of the ship are to contribute 
to the general loss thereby sustained, in proportion to 


(0 Jackson t\ Charnocki 8 T. R. 5U9. 
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their respective interests. But in this case wc are deli* 
vered from all consideration respecting a general average, 
because ive are called upon to decide on the particular 
stipulations contained in this charter-party.^’ 

In a much more recent case before Lord Ellenborougb, 
the decision of the Court proceeded much further; and has 
in some degree established a limit how far, and under what 
circumstances, such expenses of refitting in the course of 
a voyage may be rendered matter of general average. 

The ship Cambridge, of which the plaintiffs in the ac¬ 
tion were owners, and the defendant was the freighter, 
sailed with a cargo of sugar and rum, from Kingston, in 
Jamaica, to London. A day or two after the ship sailed, 
and while she was in the prosecution of her voyage, she 
was run foul of by a brig, which was unavoidably driven 
against her by the violence of the wind and weather, by 
which accident her stern and knees were broken, and the 
master was in consequence obliged to cut away part of the 
rigging, and to return to Kingston to repair the damage 
sustained by the accident and the cutting away. The ship 
could not have prosecuted her voyage, nor could she have 
kept the sea with safety without returning and repairing. 
Upon her return, the cargo was necessarily re-landed and 
warehoused, in order that such temporary repairs might 
be done as would enable her to prosecute her voyage. 
Under these circumstances, upon the return of the vessel 
to London, the owners made a demand upon the freighter 
for his share of general average; and included in such 
demand of average the expense of the pilotage into King¬ 
ston on the ship's return, the surveyor's bill for ascertain¬ 
ing the damage, the cost of loading and unloading the 
cargo, the wages and provisions of the crew, and the 
amount of repairs. Upon the argument in the King's Bench, 
Lord Ellenborough in substance said, that if a ship be 
obliged, from whatever cause, for the safety of the whole 
concern, to return to port, whatever expenses are absolutely 
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01‘ general osHontlal to enable lier to prosecute her voyage, may be 

considered as general average; but if the ship, by such 
expendilure, gain a fasting benefit, there must be a de- 
duciion on that account of so much, which must be placed 
wholly to the ship-owner’s account. That the repairs, 
with the foregoing limitation, Avere general average ; so, 
likewise, the expenses of unloading the cargo to make 
them. But not the wages and provisions of the crew, 

, recruiting them, or the like. Baylcy, J. said, that he 
doubted whether the repair of any particular damage 
could be placed to the account of general average, inas¬ 
much as it is a bcncllt done to the ship, and if the cap¬ 
tain could make it a general average, by putting into 
port to repair, it would always be his interest to endea¬ 
vour to do so. If, however, the repairs were merely such 
as were necessary to enable the ship to prosecute her voy¬ 
age home, and were afterwards of no benefit to the vship, 
such repairs, he thought, would properly come under a 
general average. Therefore, deducting the benefit, if 
any, Avhich resulted to the ship from such repair, the rest 
he thought was to be placed to the account of general 
average. (/) 

In this case, the general average was founded upon two 
circumstances; the better prosecution of the voyage by 
putting back to repair the damage, and the actual cutting 
away of the rigging by the master. Accordingly, in ano¬ 
ther case, Avhere both these circumstances were wanting, 
and there Avas nothing but the mere circumstance of putting 
buck, in short, mere refuge and delay till better Aveather, 
and the repair of some cordage lost in the storm, the deci¬ 
sion was different; the Court holding, that such putting 
back for shelter, and such repair of the mere damage of 
the ship, Avithout any necessary connexion Avilh the safety 
of the cargo, Avere in no degree subjects of general aver¬ 
age by the law of England. 


(/) riummev t^. Wildman, 3 M* & S* 482. 
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Ill this case(g’) the ship had sailed with u car;^o from Of general 
London for Lisbon; but, when off the Isle of Wight, had 
encountered such strong winds and heavy sea^, and had 
received so much damage in her bowsprit, that, upon a con¬ 
sultation with his crew, the master put into the port of 
Cowes, in the Isle of Wight. Here he remained about 
twenty days, awaiting better w^eather, and repairing his 
vessel. Upon the conclusion of her voyage, the owners 
claimed the expense of this delay, and this repair of his 
bowsprit as general average ; the particulars of their de¬ 
mand consisting of about 200/. for the wages of the master 
and crew during the stay at Cowes, about the same sum for 
their provisions, and about loO/. for the repairs. But the 
Court refused the whole demand. Lord Ellcnborough 
observed, that general average must lay its foundation 
in the sacrifice of part for the sake of (he rest; but that 
here was nothing of the kind, 

I’nder these cases, therefore, the following rules as to 
general average may be considered to be recognised and 
established upon adjudged cases; namely, that the ship 
and freight may become subject matter of general average, 

w ell as the cargo ; not, indeed, any ordinary loss of a 
ship under the sea and winds, such as blowing aw'ay the 
rnu'^t or sails, or any loss in stranding, but any extraor- 
dhmrj/ loss or expense which the master may have in- 
cnrred'for the common benefit of the ship and cargo; such 
as the cuiliag aw^ay the masts or sails to lighten a loaded 
ship, and any repairs or refitting w Inch would not have been 
necossarj/^ or not have been made^ if the cargo had not been on 
board. 

Where the cargo is called upon to contribute, the cargo 
must have received some extraordinary service, some par- 
iicular benefit, to wdiich, under the contract, it was not 
entitled. Nor must the benefit to the cargo, namely, the 


von. u. 


(»*) Power and Whitmore, 4 M. & S, 141. 
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Ofihc genr- safety or due care of it, be merely an incidental conse- 

ol*gentfral*^* quencc of the loss or expense incurred, but must have 

been tlie object of it; for, as the ship and cargo are ne¬ 
cessarily united, every thing attending the safety of the 
ship ivould equally affect the cargo; and no case could 
possibly occur of any thing done for the ship, which could 
not be equally asserted to have been doUe for the cargo. 
The common benefit of the cargo and ship is therefore too 
large a principle for general average, as it would neces¬ 
sarily include any loss in the defence of the ship, or in the 
extra working of the ship by pumping, &c.; nothing of 
which, by the Law Merchant or the law of England, is 
included in general average. The loss or expense, there¬ 
fore, must have some direct view and purpose towards the 
conservation of the cargo, the proper and natural criterion 
of which appears to be, whether such loss or expense 
ivould have been incurred if there had been no cargo, or 
not such a cargo as at that time on board. Thus, damage 
in the hull and masts, occasioned by carrying too great a 
press of sail to escape the enemy, is not a goneral average 
(though the cargo of course is saved, together with the 
ship,) because it is nothing done extraordinarily for the 
sake of the cargo; it is nothing done which the captain 
M ould not have done if there had been no cargo on board. 

CoTington t. It therefore does not fall under the definition of general 

Koberts. . , • e* c» 

average, as a previous expense, loss, or sacnucc of one 

party in a venture, of more than his share of the loss, for 

the sake of all. (//) 


Upon the same principle, likewise, proceeded the de¬ 
cision in a recent case before Gibbs, C. J.(0 This was 
an action of assumpsit to recover a contribution in the 
nature of general average, under the following circum- 
Tayloru. stances. In November, 1813, the ship Hibernia (the 

Curtis. owners of Miiich were the plaintiffs in the action, and one 


(h) Covington v. Roberts, 2 N. 
R. 378. 


(0 Taylor r. Curl is. Holt's N.R. 
193. and 6 Taunt. 008. 
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of the freighteis the defendant) sailed on a voyage, under Of general 
convoy of His Majesty’s ship Queen. In consequence of 
a hurricane she was separated from her convoy, and on 
the lith of December fell in with an American privateer. 

The captain, seeing no prospect of escaping by sail, deter¬ 
mined to resist. The Hibernia mounted only six guns, 
and her crew consisted of twenty-two men. The American 
privateer carried twenty-two guns, and had one hundred 
. and twenty-live able seamen on board. Notwithstanding 
this disparity of force, the Hibernia engaged her; and, 
after a conflict of eleven hours, in which her hull and 
rigging were greatly damaged, one of her crew killed, 
and four wounded, she succeeded in beating off the pri¬ 
vateer. The Hiboriiia arrived at St. Thomas’s, almost a 
wreck ; and delivered her cargo in safety to the respective 
consignees. The value of the entire cargo was 21,092/,, 
and the goods shipped by the defendant were to the 
amount of 1000/. The entire estimated loss lo the plain¬ 
tiffs was 2,90S/.; and the average, as calculated upon the 
defendant’s proportionate share, amounted to ^^138. 8s, 5{f/. 
which the plaintiffs sought to recover by the present action. 

Part of (he charges was for medical and surgical expenses 
for the wounded. Gibbs, C. J,, in delivering his opi¬ 
nion, said, 1 do not think this is general average. It 
was the duty of the sailors to defend the ship from cap¬ 
ture in proportion to their means, and w ithin measures of 
discretion. By so doing all parties have benefitted. But in 
what respect have the captain and crew exceeded the line 
of their proper duty ? Whai sacrifice have they made which 
they were not bound to make ? The expense of medical 
and surgical aid must be borne by the parties themselves. 

Although this may be an ungracious defence, I am of opi¬ 
nion that it docs not fall within the principle of general 
average. His Lordship directed a verdict for the defend¬ 
ant, with liberty to the plaintiffs to move to set it aside.(/*) 

(Xr) la the ensuing term, this caie Court of Common Picas. Lord, 
was most learnedly argued in the Chief Justice Gibbs, delivered tlie 

o 5 
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As to what is bound to contribute towards general ave¬ 
rage, it is a principle necessarily resulting from the nature 
of the thing, that all the interests must contribute which 
are benefitted by the sacrifice made, or expense incurred, 
for the conservation of the whole. The freight, therefore, 
must contribute to general average; because the freight is 
preserved for the owners as well as the cargo for the mer¬ 
chant. And, therefore, where a ship was chartered out 
and home, and the freight was payable upon every ton 


judgment of the Court. The doc¬ 
trine of general average, he said, 
had iU origin in the Roman law. 
The different states of Europe 
have made different regulations 
on this subject, all of them pro¬ 
fessing to follow tile Rhodian law, 
butofteu differing from each other; 
and the foreign jurists have made 
very different comments upon tliat 
law. In this country there arc no 
local regulations on this subject; 
we should therefore, as in all 
doubtful cases, resort to the judg¬ 
ments of our municipal courts, if 
this point had ever arisen there. 
The damages claimed fall under 
three denominations; firsts the da¬ 
mage done to the vessel and rigging 
in the engagement; secondly, the 
expense of curing the wounded 
sailors; and, thirdly, the ainnm- 
nitioii expended in the defence. 
There is nothing in any of the fo¬ 
reign jurists which we think ought 
to govern us on these points, un¬ 
less they had been supported by 
admitted principles, decided au¬ 
thorities, or general usage. None 
of the decided cases apply to the 
present; and we have unfortu¬ 
nately been so long engaged in war 


that instances of this kind must 
frequently have occurred ; and, as 
there appears to be no case in 
which a demand like the present 
has been made, we must conclude 
from that silence that no general 
usage, which could justify such a 
demand, has existed; and,therefore, 
that such losses cannot be taken to 
fall wilhiii tlie principle of general 
average. If it could have been 
shewn that such losses do fall with¬ 
in the general principle, I agree 
that the plaintifis would liave been 
entitled to recover, though this 
had been the first case in which 
such a demand had been made. 
Rut there is great doubt on the 
subject, and the inclination of my 
mind is that they do not. It is 
true, the detenuinaiion to resist 
was resolved on for the general in¬ 
terest; but still it is not like the 
case of casting goods over-board 
for the general benefit. The loss 
fell where the chance of war di¬ 
rected it; and where, therefore, 
in point of justice, it ought to fall. 
If this question be right, the plain¬ 
tiffs arc not entitled to recover. 2 
Marsh. 309. 
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brought home, it was decided, that the freight should con- What is bound 

. . , . . ^ 1 x 1 to contribute 

tribute to a general average arising on the outward voy- general 

age. (0 In a word, all merchandise conveyed in a ship average, 
for the purposes of traffic, whether belonging to merchants, 
to passengers, or to the owners or master, of whatever 
kind, or however* small be their weight in comparison to 
their value, must equally contribute in proportion to their 
full worth; the contribution being made not on account 
of the place occupied by them in the ship, but of the safety 
obtained. Jewels and bullion, therefore, contribute ac¬ 
cording to their full worth ; but, by the custom of the sea, 
the wearing apparel, jew'els, or other things belonging to 
the persons, or passengers, or crew, and taken on board 
for their private use, and not for traffic, are not bound to 
contribute. By the same custom, the owners are not to 
contribute for the victuals or ammunition of the ship, nor 
the mariners for their wages. The contribution of the 
owners is to be rated on the value of the ship and freight 
at the end of the voyage, after deducting the wages of the 

I 

crew, and other expenses of the voyage. The contribu¬ 
tion of the cargo is rated upon the value of the cargo, at 
the place to which it is brought. By the custom amongst 
merchants, or rather amongst owners, masts,cables, rigging, 

&c. are valued at two-thirds of their price when new. 

As property is not altered by capture, and still remains 
in the owners, till divested by a regular condemnation, the 
owners of a ship and cargo have a claim to contribution for 
ship’s stores necessarily thrown overboard, after a vessel 
is captured, and whilst she remains in the hands of the 
enemy. And the circumstance of an owner having effected 
an insurance will not prejudice his right to recover for 
general average. The reason is, that there is always a 
spes recuperandiy and a postliminious right, (m) And upon 
an embargo or detention, where there was an abandon- 

(0 WiHiams v, London Aisurance Costa v. Newnham, 2 T. R. 408. 

Company, 1 M. and S. 318. Cox r. (ice) Price v. NoMe, 4 Taunt. 

May, 4 M. and S. 155. and see Da 121. 
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What is bound ment both of ship and freight to the insurers respectively, 

to general i>>td the o^ner was paid as for a total loss, and afterwards 
average. gjjjp released and earned freight; it has been de¬ 

cided, that the wages of the crew, the port, and other 
charges, are quasi a general average, or salvage, on the 
ship and freight, according to the particular nature of such 
charges, and the persons to whom they belonged, (n) In 
. this case the Court permitted the assured, in an action 
against him by the underwriters on freight for money had 
and received, to deduct the same out of the sum to be re¬ 
covered. 

Where the average arises from repairs, the criterion to 
determine whether a ship has sustained a lasting benefit 
from them, and therefore whether the whole, or only a pro¬ 
portionable part, is to be set down to the account of general 
average, is to consider whether, having finished the ad¬ 
venture, the repairs are of any longer use to the ship, or 
Avhether they were merely temporary, (o) 

General average being founded on principles of manifest 
equity, and containing a positive right, an action at law is 
maintainable for such contribulion, as well as a proceeding 
in equity. ( p) And as the right to the satisfaction is po¬ 
sitive, it is no just objection that a due assessment amongst 
the several parties is occasionally difficult, and that each 
may have an action at law; though, according to the na¬ 
ture of equitable remedies, all parties might be joined in 
one suit. 

In an action before Lord Ellenborougli, (q) it appeared 
that the captain of a general ship had been arrested by a 
ship's agent at a foreign port, and had sold part of the 
cargo to procure has release. Upon the return of the 

(n) Sharp v. Gladstone, 7 East. ( p) Berkley v. Presgrave, 1 East. 

24. tSO. and ante, 

(o) Plutmner v. Wildman, ^ M. (f) Dobsoti WiUon, .S Cainpb. 

and S. and ante, . 4S0, 
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vessel, the proprietors of the part of the cargo sold 
brought an action against the other shipper^) as for re¬ 
payment in the nature of general average. Lord Ei.len- 
uoRouGH said :—Upon the general question, I am in¬ 
clined to think that such an action as this maybe maintained. 
A Court of Equity may, perhaps, be a more convenient 
forum for adjusting the claims of the diflerent parties con¬ 
cerned ; but, if a shipper of goods which are sacrificed for 
the salvation of the rest of the cargo is entitled to receive 
a contribution from another shipper, whose goods are 
saved, I know not how I can say that this may not be re¬ 
covered by an action at law. This is a legal fight, and 
must be accompanied with a legal remedy. The dilliculty 
of shewing by strict evidence the exact amount of the con¬ 
tribution is great; but, as there,are grounds upon which 
it may be calculated with great certainty, I think this is 
no objection to the action. The plaintiff, by proceeding 
at law, takes that dilliculty upon himself; and, if he is not 
prepared to overcome it, he cannot succeed. Nor does 
the multiplicity of actions which may thus be brought 
appear a ground on which I can hold that relief must be 
sought in equity. If there is no valid objection upon prin¬ 
ciple to a particular action, I know not how I can turn 
round the plaintiff by saying, that an inconvenient number 
of similar actions may be commenced. I cannot perceive 
why the shipper of goods may not maintain an action at 
law for general average, as well as the owner of the ship. 
2. I must see, however, that this is a case in which ge¬ 
neral average can be claimed ; and I am of opinion that 
it is not. Is there here any thing like a jactus mcrcium 
levandcR navis gratid ? A jettison to lighten the ship is not 
the only foundation of general average; but it must arise 
from that, or something analogous. The distinction be¬ 
tween general and particular average would otherwise be 
entirely abolished; and the shippers of goods would be 
called upon to contribute to losses from which they derive 
no benefit, and which ought to fall exclusively on the 
■llip-ownef. Here the agent of the ship arrests the person 


Jr9 

Of aciioiit at 
law for con¬ 
tributions to 
general ave¬ 
rage. 


Dobson v. 
Wilson. 
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of the master, (botli bein^ ai^ents of the owner,) who had 
undertaken to carry the whole cargo safely to its destined 
port. Thiif is different from the arrest of the captain by 
a foreign force. Even there I am not aware it has ever 
been held that the master is so inseparably united to the 
ship, that to redeem him it is lawful to,^eH a part of the 
cargo. The process of the Court of Justice at Copen¬ 
hagen was not directed against the ship, and w^as confined 
entirely to the person of the master; it was merely an 
arrest fora personal debt. I was at first struck by what 
was said about the Sound dues; and, had the ship been 
seized for non-payment of those, I should have thought 
the sale of a part of the cargo to pay them, in the absem e 
of all other means to raise money for that purpose, might 
have been the foundation of a claim for general average. 
But these dues had been paid to the Danish governineiit 
by Parker, the ship's agent; and the money so paid merely 
constituted a private debt due to him, which he sought 
to recover by process against tlie person of the master. 
It comes to this , whether, if the captain ho severed from 
the ship, whatever be the cause, he may sell a part of the 
cargo to redeem himself? I see no distinction between 
this arrest for debt, and an arrest for an assault he might 
have committed in the streets of Copenhagen. No case 
has been cited, or principle advanced, to shew that a claim 
for general average can arise from an act done to redeem 
the master of a ship from such an imprisonment. I, there¬ 
fore, do not think that any part of the plaintiff’s goods 
was sacrificed for the safety of the sliip and the residue 
of the cargo, in sucli a manner as to give them a right to 
a contribution from the other shippers of goods on board. 
Their proper remedy is against the owner of the ship.” 

In the assessment of the several shares of the parties to 
a general average, the proportion is usually fixed by ac¬ 
countants. By the civil law the captain, as the represen¬ 
tative of the owners, and in a degree of the freighters 
collectively, was empowered to settle the several jiropoi- 
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tions to a general averaffe, and to receive the sums from Whatisbound 
, mu I 1 - ■ * • to contribute 

each. Ihe same rule prevails in some foreign countries, to general 
But, in England, the practice is for the broker or ship average, 
agent to make a settlement of the average, which settle¬ 
ment, however, is not conclusive, although (when the prin¬ 
ciple of contribudon is not disputed) according to the forms 
of business it is usually paid. And in the care of a general 
ship the master usually takes a security, before the deli¬ 
very of the goods, for payment of any general average 
which may have arisen, and after the same shall be ad¬ 
justed. 

It is a maxim however of the law of England, that the 
lenders upon bottomry and respondentia shall neither con¬ 
tribute to general average, or salvage. The reason is, that 
they stipulate for a sum certain,^and under the sole con¬ 
tingency of the arrival of the ship and cargo at the port 
of destination. It is not an understood condition between 
the parties, that the quantum of the sum lent shall be sub¬ 
ject to any diminution short of a total loss. Lenders upon 
this security have no property in the goods or ship, and 
do not therefore fall within any of the principles of ge¬ 
neral average, (r) 


(r) Sec ante, Vol, I. p. 42S. 
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CHAPTER VIII. 


OF STOPPAGE IN TRANSITU. 


Of the nature general average, where the occasion of it may arise, 

is one of the onerous obligations of the merchant and 
freighter; so stoppage in transitu, or the right of an 
unpaid consignor to countermand the delivery of the 
cargo, where the insolvency of the consignee shall inter¬ 
vene between the consignment and the arrival, is one 
of the merchant’s and freighter’s most valuable privileges; 
and, upon the liberal principles under which it is now 
admitted by the courts of law, is one of the best secu¬ 
rities against fraud in commercial dealing. 

The right of stoppage in transitu has been largely in¬ 
terpreted by recent decisions. It is no longer vigilantly 
guarded, and jealously admitted by the Courts of Law, as 
a merely equitable right; but is justly adopted as within 
the spirit and principle of the common law. It is a prin¬ 
ciple of law that the sale of goods passes them by force of 
the contract, and del^ery is not necessary to accomplish 
the title of the vendee against any but the vendor. Whilst 
the goods remain in the hands of the vendor, he has a lien 
upon them till he is paid. Our oldest law books, following 
therein the letter of the civil law, consider the payment of 
the price, (day not being given) as a condition precedent 
implied in the contract of sale, (a) But previous to the 
actual delivery, or what is equivalent, the law avails itself 


(«) Hob. 41. 
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of very slight circumstances to put the unpaid vendor in Stopple 
the repossession of his property upon the insolvency of 
the vendee. The vendor, therefore, has a ri^ht, for just 
cause, to revoke the intended delivery, and to resume pos¬ 
session of his goods by any means not criminal. The civil 
law, with respect to the right of lien on goods, extends 
farther than the law of England; by which, as we have 
above stated, the lien giving the right of stoppage tn 
transitu is gone, where possession actual or constructive 
has been taken by the vendee ; but the lien of the civil 
law prevailed even against actual possession. Quod ven* 
didi non aliter fit accipienlis^ quam si autpretium nobis solu- 
turn sit^ aut satis eo nomine factum^ vel etiam fidem habueri- 
mus^ emptori sine uUd satisfactione. {b) 


There is a marked distinction, however, between this 
right, and the right to rescind the contract. The re¬ 
scission of the contract requires the consent and concur¬ 
rence of both parties. But, in stoppage in transituy the 
vendor must always exercise the right adversely with 
respect to the vendee, lest, what the law has given as an 
equitable right for the security of an honest vendor, might 
be converted, by collusion, into the mdans of fraudulent 
preference amongst the creditors of an insolvent. 


The right of 
stoppage in 
tramii^ must 
be exercised 
Hilversely to 
the vendee. 


In a case before Lord Ellenborough, the consignee of a 
cargo, after an act of bankruptcy, delivered up the bills 
of lading to a third person, upon an agreeihent that he 
should apply the proceeds of the sale to the payment of 
some bills of exchange given for the cargo ; and, in order 
to render this transaction more valid, the consignee pro¬ 
cured the consignor to avow and adopt the act of such 
third party, as the exercise of his own right of stoppage 
in transitu. The Court held Ihis transaction to be col¬ 
lusive, and the assignees recovered the value of the 
cargo, (c) 


(»)Dig.lib. 18 .tit.LI. 19. (c)SiffkinattdAnotherv,Wray,6East STl. 
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But (he \egnl exercise of this right will be best under¬ 
stood by considering it in the three divisions into which it 
naturally distributes itself. First, In what cases, and by 
what parties, goods may be stopped in transitu. Secondly, 
What is a transit; how far does it extend; and where 
terminate ? And, Thirdly, What shall defeat the right ? 

First, In w'hat cases, and by what parties, goods may be 
stopped in transitu. 

Here the general rule may be stated to be, that, as 
stoppage in transitu is the right of an unpaid vendor to 
countermand the ultimate dc//rer^ of the goods for the sake 
of securing the payment^ or recovering the goodsy in the 
event of the insolvencj/ of the buyer : so, this right not only 
belongs to every unpaid vendor, but to every one in the 
same equity and character. 

t 

The most simple application of this rule is, where the 
consignor has sent the cargo on credit to the consignee, 
and where the consignee has failed before the arrival and 
actual or constructive delivery. Here the consignor has 
an undisputed right to stop the goods in transit, this being 
the first form in which the Courts of law adopted the 
principles and doctrine of stoppage in transitu from the 
Courts of Equity, id) But as stoppage in transitu^ as 
above said, is not the right of rescinding the contract, but 
merely of holding the goods back, as in lien, till the price 
be paid; and, upon non-payment, of receiving them back 
altogether ; so the insolvency of the buyer is a necessary 
circumstance, in the absence of which it cannot be exer¬ 
cised by the vendor. Upon this principle of the right of 
stopping in transitu not being a right to rescind the con¬ 
tract, it was holden that a freighter had no right to 
countermand the delivery of a cargo, where he had trans¬ 
mitted the bill of lading, and sent the goods to a corre- 


(d) Lickbarrow v. Mason, 2 T. R. SS. 
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spondeiit of mutual dealings, and in trust to pay certain 
acceptances, (e) Upon the same principle, where the con¬ 
signor had sold goods at a certain credit expressed in bills 
drawn at so many months after date, and had sent the 
cargo on the account, and at the risk of the buyer, toge¬ 
ther with the bills for acceptance; it was holden that 
such consignor could not stop the goods on their arrival, 
and insist upon immediate payment as the condition of 
delivering them, the consignee being willing to accept the 
bills, and not having failed in his circumstances, {f) 

Upon the same principle, in the case of the Constantia,(g) 
decided in the Court of Admiralty, Sir William Scott ex¬ 
presses it as the result of the cases, and as a principle of 
the mercantile law, that persons having accepted orders, 
and made a consignment, have not a right to vary the con¬ 
signment, except in the sole case of insolvency. The alter¬ 
ation may be made provisionally, without actual insolvency; 
but, if the insolvency do not take place, the act which has 
been done is a mere nullity, and the seller has exercised a 
power to which the law does not ascribe any legal effect.” 
The learned judge added, in that style of precision and com¬ 
prehensiveness which characterises all his judgments, “ In 
the law of England, as far as I can collect it, and in all books 
into which I have looked, it is not an unlimited power that 
is vested in the consignor, to vary the consignment at his 
pleasure in all cases whatever. It is a privilege allowed 
to the seller, for the particular purpose of protecting him 
against the insolvency of the consignee. Certainly it is 
not necessary that the person should be actually insolvent 
at the time. If the insolvency happens before the arrival, 
it would be sufficient, I conceive, to justify what has been 


(r) Ilaillc r. Smith, 1 Bos. and 
Pull. 563. 

(/) Wallny V. Montgomery, 3 
East. 5S5. 

(g) fi ilobinion 3‘^l. The-judg¬ 


ment of Sir William Scott is parti¬ 
cularly valuable in this case, as he 
therein reviews the modern law of 
Europe on this siihject. 
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vency not ne¬ 
cessary. 
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clone, and to entitle the shipper to the benefit of his own 
provisional caution. But if the person is not insolvent, 
the grounci is not laid on which alone such a privilege is 
founded.” 

But, though the insolvency of the vendee be a necessary 
circumstance to afford a legal occasion for the exercise of 
stopping in transitu^ the mere occurrence of bankruptcy, 
' or insolvency, is not itself a countermand of the delivery, 
nor a stoppage in transitu per $e. There must be the di¬ 
rect act of the vendor, or of his authorised agent. If the 
goods, therefore, come to the possession of the assignees 
under the commission, before they are actually stopped 
in transitu^ the right of stoppage in the vendor is gone. (//) 

As the insolvency of the vendee is the first circumstance 
to afford the occasion of stopping in transitu; so the cha¬ 
racter of vendor, or, at least, the circumstance of being in 
the equity of that character, is necessary to give this right. 
It is, indeed, only between vendor and vendee that this 
right can, in strictness, exist; it being a right to withhold, 
perhaps, retest the property ; and, therefore, it supposes a 
primary property in one, and a secondary, or conditional 
property in another. Therefore, between the principal 
and mere factor there can be no stopping in transitu^ the 
property, in case of a consignment to a factor, being never 
divested out of the principal* If money on account be due 
to the factor, he may have his lien on obtaining possession ; 
but he has no claim previous to possession. (;) 

If the principal be indebted to the factor for advances, 
and the advances have any immediate connection with the 
cargo; or, if the circumstances of the consignment will 
bear the construction that it was sent on account; in short, 
if there be a strong equity for the factor, and the inci¬ 
dents of the case afford the l^w any bold by which to 

(b) £llii v.Hunt, S T. R. 404. (0 Kinloch r. Crai^, 3 T. 703. 

2 
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assist him: the Courts will endeavour to protect the broker Stoppage 
or factor under such circumstances, by considering it to 
be an assignment on mutual account. But without pos* 
session there can be no lien. 

Upon the same principle, if a person having a ^ien part 
with the possession of the subject of such lien, he cannot 
afterwards stop the goods in iramitu^ though the owner 
may have become bankrupt before their arrival. (^) 

As the vendor has a right to stop in transitu ; so likewise, 
as above observed, has every person within the equity of 
a vendor. Upon this principle, a purchaser upon his own 
credit, by order of another person to whom he consigns, 
is a vendor entitled to stop in transitu* {1) So the con¬ 
signor of goods for sale, on the joint account of himself 
and the consignee, in the event of the insolvency or bank¬ 
ruptcy of the latter, (wi) But the mere surety for the pay¬ 
ment of the price by the vendee, though he may have ac¬ 
cepted bills drawn upon him for the value of the goods 
by the consignor, cannot stop in transitu* in) 

It is above said, that the first and moat simple form of 
stopping in transitu is, where the consignor has sent the 
goods upon credit. It was in a more advanced state of 
the legal doctrine of stoppage in where the Courts 

extended the exercise of this right to cases in which bills 
of exchange had been given for the cargo, or a part payment 
made. But the right of stopping in transitu comprehends 
fit present both these circumstances. Thus, where bills 
given in payment of goods turn out bad, the goods may be 
stopped in transitu, (o) Nor will it take the case out of 
this principle, though the consignor may have indorsed 


(fc) Sweet V. Vym* 1 East. 4. (n) Silfkin v. Wray, 6 East 371. 

(/) Fcisc r. Wray, 3 East 93. (tf) O^enson v. J^orse, 7 T. R, 

(m) Newsom V, Thorutpn, 6.£ait. 54^. 

17. 
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Stoppage 
in tramitu 


over to third persons the bills of exchange which he has 
received for the cargo from the insolvent consignee. Upon 
the same principle, (/?) (the goods being in all cases con¬ 
sidered as a lien for the price in the hands of the consignor, 
till their ultimate delivery,) a consignor may exercise this 
right, although a part of the price of the goods has been 
paid by the consignee. So likewise, if a sale be legalized 
by a licence from the crown, though the vendor be an alien 
enemy, he may stop in (ransiln, (q) And an actual re¬ 
possession is not necessary, but a bond fide claim and at¬ 
tempt by the vendor to get the goods will be suibcient to 
revest this equitable right, (r) 


Upon a review of all the above principles the rule, to 
the person who may stop in iransitUy may be summarily staled 
to be, that the vendor, and every one in the immediate cha¬ 
racter of vendor, namely, a broker buying goods for ano¬ 
ther on commission, may exercise the right of stopping in 
iramitu upon the insolvency of the vendee ; but that the 
original property in the goods must have been in the per¬ 
son who stops iV?/ and, therefore, that neither a 

guar; ntec for the payment of the price, nor any jierson 
* »>* 

who has a mere lien, and who has parted with the p<»K- 
session, can exercise this right. And,tinally, that this right 
of the vendor is not taken away, either by a payment in 
bills L.irning out to bo worthless, (before delivery of tlie 
goods,) nor by part payment of the price. As these are 
the principal points of the first division of the subject of 
this Chapter, and as all other rights as to the persons who 
may stop in transitu depend upon them, and must be de¬ 
duced from an analogy with them, it may not be without 
use briefly to subjoin the cases upon which the above rule 
stands, and they Avill be accordingly found in the note 
below, (s) 


(p) Hodson r, Loy, 7 T. R. 110. (r) Millsv. Ball, 2 B, and P. 402. 

(q) "'cnlon r. Pearson, l5Kast. (<) ]. For the general righi of an 

419. unpaid vendor to ttop in trantify^' 


I 


0 
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Secondly, What i(> the legal doctrine of trannlus ? how What is to be 

considered uh 
the trannilits 
of the goods. 


far does it extend, and where terminate ? 


The principle under this head may be summarily stated, 
namely, that goods are to be deemed in tramii so long as' 
they remain in possession of the carrier, or of any agent 
of the carrier, oi* of any M'harfinger, innkeeper, or any 
other servant of the public, or in any place of deposit con¬ 
nected with the transmission and delivery of them ; and, 
tinally, until every tiling be done (M'hich is required or 
necessary to be done previously to the delivery,) by the 
vendor or his agents; and thenceforth until they arrive 
at the actual or constructive possession of the vendee. 


It is totally unnecessary to state, that goods remain in 
transit so long as they continue in possession of the carrier. 

The same reason extends to the possession of the wharfinger, 
the wharf being only a second stage of their carriage. 

Nor will it make any difierence, though the carrier deliver 
the goods to the wharfinger, as the goods of the consignee ; 
for, in fact, they are his goods, subject only to be stopped 
in transitu by the unpaid vendor. In a case in the Com¬ 
mon Pleas, (0 the goods were sent by sea to a certain Mills v. Ball, 
wharf, to be forwarded from thence by land to the resi¬ 
dence of the consignee ; and upon the ship’s arrival were 
delivered to the wharfinger, as the goods of the consignee, 


see Ltckliarrow v. Mason» 2 T. R. 

75 . 

2. For th€ insolvency of Ike vendee 
being a necessary circumstance^ see 
the same case, and the Constautia, 
G Rob. 321. 

3 For a broker buying on his own 
credit on commission having this 
right, see Feise u. Wray, 3 East. 93. 

4. But that a guarantee or surety 
for the price cannot stop in transitu^ 
see Siifkin Wray, 6 Eas^. 371. 
b. That a person who has a Hen, 
lOL. IJ. 


and who has parted with it, cannot J 
stop in trartsitu, sec Sweet v. Pyni, J 
1 East. 6. and 3 East. 100. 

6. That the right of stopping in 
transitu is not taken away by pay^ 
went in biils turning out to be body , 
see Owenson v. Morse, 7 Ter. Rep. .* 
64. 

7. Nor by part payment, see • 
Hodgson V, Loy, 7 T. R. 440. and 
Feise o. Wray, 3 East- 93, 

(t) Mills V. Ball, 2 Bos. and Pul. 

! 45T. 
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Stoppage irt to forvrarded to him accordingly. Upon the above 

principle the Court held, that the consignor might stop 
them in tmnsit in the hands of the wharfinger; or, in other 
words, that the transit was not determined. The same 
principle extends to the deposit of goods with innkeepers, 
packers, &c. (u) But such wharfinger, packer, or inn¬ 
keeper, must be an agent of the carrier, or a servant of the 
public; and such inn or wharf must be a place of indifferent 
deposit. The wharfinger, packer, or innkeeper, must not 
be the special agent or servant of the consignee; nor the 
wharf or inn be the actual place of last delivery. And, 
therefore, in a case where the vendee had no M^archouse, 
or no other place of delivery than the M'arehouse of the 
packer, &c., and there was no place of ulterior delivery in 
view, the transitus was considered as at an end, when the 
goods arrived at such warehouse, {x) If the place of de¬ 
livery belong to the consignee, the delivery is complete 
and full, and of course the transit at an end. 

Wc have had occasion, in a preceding chapter, to ob¬ 
serve, that a chartered ship is, under some circumstances, 
holden to be a vehicle in the entire possession of the 
freighter pro tempore; whilst, under other circumstances, 
ho is regarded as only having hired the space of the vessel, 
the possession still continuing in the ship-owner, ( 3 ^) As 
respects the vendor’s right to stop in transit, unless the 
^circumstances of possession be very express, the chartered 
’^ship will be holden to be in possession of the muster; and, 
of course, the consignor will retain the right to stop in 
transit, in the same manner as if the goods had bi^en deli¬ 
vered on board a general ship, (z) But where a consignee 


(u) Hunt and Others v. Ward, 
3 T. R. 4<J7. 

(x) Richardson V. Goss, 9 B. and 
V, 119. Leeds V. Wright, SB. and 
1\ 320, and Scolt v, Pettit, Ibid, 
469. 


(y) See Saville v. Campion, 2 B. 
and A. 503. and Master of Trinity 
House, &c. v. Clark, 4 M. and S. 
288. 

(a) Bohtlink o, Inglis, 8 East* 
381. 
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Iiad continued the chartered party of the same ship for Stoppage 
, - - , , 1 . , , trangitum 

several years, and had always, during that time, manned 

and victualled it himself; the ship', under sucji circum¬ 
stances, was considered, by the Court of King’s Bench, 
to be a vehicle in his own possession ; and, as a delivery 
there was clFectually a delivery to him, that the right of 
stopping in transitu by the unpaid vendor was gone, {a) 

A delivery to the agent of the vendor is, of course, a 
delivery to himself, and the transit is at an end. And, 
therefore, where goods were sent by the vendor to the 
vendee’s agent at one place, under an order from the 
vendee that they should be sent to such place, to be 
shipped thence as usual to another place;” it was holden, 
that the delivery was complete, (b) But if the goods, for 
the sake of some process or preparation, are delivered by 
agreement between the vendbr and purchaser to a third 
person, and such third person is to return them to the 
seller, the goods, whilst in his hands, are in transitUy and 
therefore may be stopped by the vendor, (c) 

As the law gives the unpaid consignor this privilege of 
stopping the goods before their final delivery ; and as the 
consignor will naturally exercise this right at the last stage 
of arrival; the Courts will not allow him to be surprised 
out of this right by the consignee taking possession of the 
cargo before its arrival- And, therefore, where a con¬ 
signee went down to some place short of the port of 
delivery, in order that he might take possession of the 
vessel before her arrival, it w^as held by the Court, that 
the transit was not at an end; and as the consignor had 
stopped the goods at the last port of arrival, that the stop¬ 
page in transitu had clfectually taken place, (d) 

(a) Fowler and Another Mac (c) Owenson r. Morse, 7 T. 11. 

Taggart and Others, Abbott 380. 64. 

and cited 7 T. R. 448. Holst v, Fownal and Ano- 

(4) Dixon ^.Baldwin, SEasi. 174. ther, 1 Esp. N. P. C. %i0. 

p 2 
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stoppage in Upon the same principle^ any delivery by a carrier under 

mistake, where the consignor has given timely notice to 
stop in transiiUy will not take away the right of stoppage; 
such delivery being equivalent only to an erroneous de- 
livery to a wrong person. Thus, where a vendor deli¬ 
vered goods to a carrier, to be conveyed to the vendee, 
but, hearing immediately afterwards of his embarrassed 
circumstances, gave notice to the carrier not to deliver 
.them ; the carrier, however, under some mistake, did 
deliver them to the vendee, who immediately disposed of 
part of them, and shortly afterwards became bankrupt. 
Under these circumstances, the Court held, that such 
delivery being erroneous, was in fact no delivery; and, 
therefore, that the vendor was entitled to recover in an 
action of trover against the assignees, (e) 

Nor is this right divested by an attachment at the suit 
of a creditor of the vendee, if the attachment be made be¬ 
fore the ultimate delivery of the goods; the goods then at¬ 
tached not being the property of the consignee, as opposed 
at least to the right of the unpaid consignor to stop in Iran* 
situ, (f) And a usage for land-carriers to retain goods as 
a security for a general balance of accounts due from the 
consignee will not divest tliis right of the consignor, upon 
paying the carriage of the particular goods only, (g) 
Goods deposited at the King’s warehouses, on their ar¬ 
rival, for the duties, under 26 Geo. III., c. 69. may be 
stopped in transitu^ though they have been claimed by the 
consignee ; such place of deposit, and the time during 
which it continues, being a stage or interval, as it were, of 
the transit, (ft) 

But an actual removal of the goods from the place of 

(c) Little. Cowley, 2 Mar*. 457, (^) Oppenheira v. Russell, S B. 

and 7 Taunt 169. & I*. 42. 

(f) Smith e. Goss, 1 Campbell, (^6 Norlheyand Anolhcru. Field, 
282. N. P.C. 613. 
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lauding; or arrival is not necessary to vest the ultimate ^^toppage 
possession in the vendee. If he take a constructive posses- 
sion, such as marking; the goods, or exercising aAy unequi¬ 
vocal act of dominion over them, it will be sufiicient to 
render the delivery complete, and thereby to divest from 
the vendor the right of stopping in transit. And there¬ 
fore, where an attachment for some inconsiderable sum, 
as respected the total value of the goods, was laid upon 
some goods at a wharf or inn, and the assignees of the 
vendees marked the goods, such act of marking was re¬ 
garded as a constructive possession. (/) 

But as, from the nature of all contracts, an acceptance 
is necessary to complete and terminate the contract, and 
as the contract between consignor and consignee, so far 
as respects the right of stopping in transitu^ is presumed 
by law to ho suspended till a complete delivery; so a 
vendee, who may find himself in embarrassed circum¬ 
stances at the time of arrival, may waive the acceptance 
of the goods, and leave them for the consignor. 

In a case of this kind, a consignor sent goods to a con¬ 
signee, and a letter of advice inclosing the invoice; the 
goods were received by a wharfinger on account of the 
consignee, and be was debited for the charges and ex¬ 
penses. The consignee, liowever, suspecting himself to 
be insolvent, and having committed an act of bankruptcy, 
refused to receive the goods from the wharfinger, and left 
them in his hands for the use of the vendor. Under these 
circumstances, the consignor demanded the goods from the 
wharfinger before the commission issued; and the Court 
held that it was the duly of the wharfinger to deliver them 
to him, as the consignor bad a full right to stop them; 
here being no acceptance, and therefore no complete de¬ 
livery. (li) 

(0 Ellis If. Hunt, S Term Rep. (fr) Mills tf. Ball, 2 B. & P. 457, 

461 . and see mIc. 
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the goods in a 
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contract. 
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Where the vendor takes a receipt from the master of a 
ship, in his own name, that such j^oods are taken on board 
for and oft account of himself, although directed to be 
delivered to certain consignees, to whom he had sold them 
on credit, there the transit continues until the actual de¬ 
livery to such consignees. Such a receipt is a restrictive 
receipt, and the master is not bound to deliver the bill of 
lading except to the person who can produce the receipt 
'in exchange for it; or, in other words, the vendor, having 
the receipt in his own hands, may stop the goods in transit, 
though the master on his own part may have delivered the 
bill of lading to a bond fide purchaser. (/) 


It is another important principle in favour of the 
vendor’s right to stop m iransilii^ that the transit, or in 
other words the non-delivery, is supposed by law to con¬ 
tinue not only so long as the passage of the goods proceeds, 
but so long as any thing remains to be done on the part of 
the vendor or his agents, such as weighing, separating, 
drawing oft', sorting, &c. 


Therefore, where a vendor had thirty tons of hemp in 
the liands of liis warehouseman, and sold ten of (hem 
to a vendee, not giving him possession, but giving him an 
order to his warehouseman to weigh out and deliver to 
him such ten tons, and the vendor afterwards stopped tlie 
delivery before the weighing, the Court held that he had 
a right to exercise this stoppage in iramiiUy as the weigh¬ 
ing out” was a thing that remained to be doii'^. And titc 
Court said, If any thing remain to be done between 
vendor and vendee, it is no delivery.”(w) 

The effect of this principle of the transit continuing, 
whilst any thing remains to be done, is seen chiefly to 
operate where the vendor sells the goods whilst in the 
hands of his warehouseman, broker, or factor, and the 

(/) Cr'^sren v. Ryder, 6 Taunt. (m) Shipley r. Davift, a Taunt, 
and ^ Marih. ly?. (il7. 
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vendee does not immediately remove them. In this case^ 
if any act whatever remain to be done after (be contract, 
the transit is not completed until such act be done; and if 
the buyer become previously insolvent, the goods may be 
stopped. Thus, if the subject of the sale be in a mass 
with other matter not sold; for example, if it be part of 
a liquid contained in a vessel; no delivery, short of the 
actual separation, will defeat the right of the vendor, (n) 
Nor will it make any difference, though an order to deli* 
ver have been given to the wharfingers, and entered in 
their books, provided something further remains to be 
done, (o) So in all cases the right of stoppage remains, 
where the goods are not in a deliverable state; and some 
act, process, or preparation, be necessary to be done by 
the seller, or his warehouseman, or servant, to make them 
so. Thus, where a person contracted to sell all his starch, 
then lying at the warehouse of another, at a certain price 
per hundred weight, to be paid for by a bill of exchange; 
and a certain number of days was allowed for the delivery; 
and the seller wrote an order to the warehouseman to 
weigh and deliver all his starch to the buyer; and the 
buyer handed the order to the warehouseman, who 
weighed a part which the buyer removed, and then the 
buyer failed before the residue was Aveighed : it was held, 
that the seller might lawfully countermand the delivery of 
the residue, (p) So, where a quantity of oil in casks was 
sold, and according to the course of trade the casks were 
to be searched by the seller’s cooper, the quantity of im¬ 
pure matter to be ascertained by a person attending on 
behalf of both parties, and the casks to be filled up at the 
seller’s expense, it was held, that the order which had 
been delivered Jo the Avarehouseman might be counter¬ 
manded before these things were done, {q) 


Sto|>page m 
IransUu* 


(n) Wallace V. Breeds^ 13 East. (p) Hanson v. Meyer, 6 East. 
52S. 614. 

(#) Busk and Another v. Davis, (f) Wallace ahd Others v. Breeds 

t M. & 5. S97. and another, IS ]^at. 5Sfi, and ante. 
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In a case sent by the Master of the Rolls to the 
Court of Common Pleas, the plaintiff in the action, a 
general inqi'chant, had sold thirty tons of rosin to one 
Rromer. The rosin was sold through the medium of a 
broker, whose note was expressed as follows :—“ Messrs. 
Withers and Co., September, 2, 1812. I have this day 
sold to David Bromer thirty tons of London made rosin, 
more or less, at 13;. per cwt.^ lying in mats,, at the wharf 
of Lys and Co., payment by a bill at six months.’’— 
Signed by the broker. Immediately afterwards, the plain¬ 
tiff sent an order to their wharfingers (which order they 
entered in their books,) to weigh and deliver the rosin; 
upon w hich the wharfingers gave notice to Bromer that 
they had received such order from the plaintiffs, and 
were ready to deliver. Shortly afterwards, Bromer be¬ 
came bankrupt; and the rosin still lying at the wharf, the 
unpaid vendor demanded it on the one hand, and the 
assignees on the other. The question was, to whom the 
wharfinger was bound to deliver. Gibbs, C. J., said, that 
this case had already been decided in principle, both in 
the King’s Bench and Common Pleas; and whatever dif¬ 
ference there might be between those cases and the present, 
there was no essential distinction* The principle upon 
which both Courts have decided is this; that the order 
sent by the vendor to the wharfinger to deliver the goods 
is sufficient to pass the property to the vendee, provided 
nothwg remains to be done but to make the delivery. If 
it be necessary by the terms of the contract, or by the 
order to the wharfinger, that any thing should be done 
previous to the delivery, the transfer is not complete till 
that thing be done. It is impossible to say, in the present 
case, that something was not to be done, ^’hc order was 
to weigh and deliver; that act, therefore, which was to 
precede delivery, not having taken place, the property did 
jiot pass to Bromer. (r) 


(r) Withers and Others V. Lys and Vnother, Holt's N. T. 18. 
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The circumstances of another case were more peculiar, 
and appear to be at first rather remote from the principle 
above alleged. A sugar-refiner entered into a contract with 
a general merchant, one Kruser, to sell him two hundred 
hogsheads of sugar, fifty of which were described to be 
of one price and quality ; fifty of a different price and 
quality; and the remaining hundred, different from the 
two preceding fifties. The sugars were to be delivered 
free on board a British ship; and were to be taken by 
Kruser from the vendor’s warehouse within four months, 
and to be paid for within that time. About a month after 
the contract, Kruser, being in embarrassed circumstances, 
not having then named any British ship on board which 
the sugars or any of them should be delivered, nor having 
paid for them, and no part having been delivered, con¬ 
tracted to sell to a third person, one Austen, fifty hogs¬ 
heads of double loaves, and gave him an order on the 
first vendor to receive them.. Austen gave notice to the 
first vendor of his intended contract; and enquired w^he- 
thcr he had fifty hogsheads of sugars belonging to Kruser, 
and whether he (Austen) could safely purchase them of 
Kruser, and pay him the price ; to which the first vendor 
answered in the affirmative, and said, that he had the fifty 
hogsheads, and would deliver them. Austen, thereupon 
paid Kruser the price at which he had contracted for them, 
and some time after required the first vendor to deliver 
them. Being unable to obtain payment from Kruser, the 
first vendor refused to make this delivery, whereupon 
Austen brought his action. It was urged for him upon 
the trial that, although ordinarily a vendor has a right to 
detain the goods which he contracts to sell until he is 
])aid for them, yet that the original vendor in this case 
having told a sub-purchaser that he might safely buy, 
and pay Kruser, could not afterwards set up any lien. 
For the original vendor it was objected, that no specific 
fifty hogsheads had been so separated from the defendant’s 
stock, as to enable the plaintiff to recover in trover, (s) 


Stoppage 

transitu. 


Austen v. 
Craven. 


($) Austen V. (Aaven aud Another, i Taunt. 644. 
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And the Court acceded to this principle, Mansfield, C. J. 
saying that trover could not be maintained but for spe¬ 
cific goods f and that as there was here no separation 
from the general stock, this action could not lie against 
the first vendor. But, though this case was decided upon 
the principle of its subject matter not being within tlie 
form of the action of trover, there is no doubt that the 
decision would have been the game, if the right of stop¬ 
ping tn transitu in such circumstances had been the ques¬ 
tion under consideration. For the original vendor had 
not parted with the possession; the goods were, there¬ 
fore, still in transit. As there had been a falsehood 
(amounting to a wilful or grossly negligent deceit,) in 
the representation to Austen that he might safely pur¬ 
chase, an action on the case might certainly have been 
sustained: but there was still nothing in that repre¬ 
sentation by which the original vendor divested him¬ 
self of his lien; nor was there any thing in it by which 
he either parted with the possession, or completed the 
delivery. 


Upon the principle in the above case, where a merchant 
had sold ten tons of his stock, consisting of several large 
quantities of oil, in divers cisterns, in divers places, it was 
holden that trover would not lie for it, because there was 
no separation of the part sold from the rest of the stock; 
so that the contract did not attach upon any particular 


parcel of oil; nor had there 

(0 Wbitev.Wilkfl, 5Taunt. 177. 
The caie of Whitchouac v. Frost, 
12 East. 644. may appear, on the 
first view, inconsistent with some 
of the propositions stated in the 
text, and at variance with other 
cases; but a closer inspecUon will 
warrant the priaciplet laid down, 
and reconcile the decisions. In 
the sale of the oil, in Whitehouse 

Frost, it was, from the date of 


been any actual delivery, (f) 

the contract, to be at the pur¬ 
chaser's risk. Next, the specific 
oil was determined, and contained 
in a particular place and vessel 
named. Dutton and Bancroft, the 
original rendors, had made a com¬ 
plete transfer of the oil to the 
Frosts, the first vendees f they (D. 
and B.) bad received the price, and 
executedihecontractbetween those 
parties rand, Ihertfore, no right of 
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Thirdly, What shall defeat the right of the eonsiguur 
to stop iramiiu. 

In the first place, the assignment of a consignee of a whatshalldc- 
bill of lading, bond Jide^ and for a valuable consideration, oTstoppage^n 
will transfer the property in its contents to the assignee, 
so as to divest the right of the consignor to stop in transitu. 

The reason of this principle is in the transferable nature 
of bills of lading; for, as the custom of merchants has 
rendered them transferable instruments, (whether indorsed 
specially or in blank) and thus put them within the ana« 
logy of bills of exchange, there is the same reason that 
bills of lading and bills of exchange should be considered 
in themselves as sufficient proof of property in their 
holders; and that the dealings and intercourse of trade 
should not be crippled by imposing an obligation on those 
who receive them to examine into the title of those who 
hold theiiK 


The indorsee of a bill of lading is manifestly entrusted 
with the power of selling the cargo. They do not deal 
with him, therefore, beyond his commission, who purchase 
of him; and if he betray his trust, it is consonant with 
every principle of equity, as well as of law, that the loss 
should fall on the principal who selects him, and who trusts 


stoppage in '"nnailu could exist. 
When the Frosts sold to Towns¬ 
end (whose interests the plaintiffs 
claimed as assignees) they gave an 
order on D. and B. to deliver to 
him; D. and B. indorse their ac¬ 
ceptance on this order; and there¬ 
by, ill the language of the Court, 
attorn to the sale, and become 
bailees to Townsend.” Now, al¬ 
though something remained to be 
done between Townsend and D. 
and B., who had the custody of the 
oil, before Townsend could be put 


in the exclusive possession of the 
part sold ; yet, as between Towns¬ 
end and the Frosts, nothing re¬ 
mained to perfect the sale; the 
order of delivery being simply to 
deliver, D. and B., therefore, hav¬ 
ing admitted, by the acceptance of 
the order, that they held the oil as 
the property of Townsend, he had 
a right to take it without the inter¬ 
ference of the Frosts. In a word, 
the question was betweiea diftcroni 
imrtics. 
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him, instead of upon one who deals with him only as a 
buyer with a seller. It is the breach of trust of a servant 
betraying his master, or an agent his principal, or at least 
a natural consequence of trust and commission, and there¬ 
fore belonging to him who trusts and employs. In all 
these cases, namely, those of an indorsement of a bill of 
lading, before the arrival of the consignment, or at least 
before the exercise of the right of stoppage in transitu^ 
the law has necessarily to choose out of two persons upon 
which the loss shall fall;—whether upon the unpaid 
vendor, or the bond fide indorsee. Accordingly, the law 
selects, as the object of this loss, the person who is undtu' 
the strongest equity lo sustain it. It chooses the party to 
the original trust, instead of a stranger;—it selects a 
principal who first trusted;—a creditor who first gave 
credit;—a person who put another in the condition of 
dealing with a third person, as proprietor, instead of a 
person who has no other concern with the transaction than 
going into the market with the money in his hands, and 
buying of one whom he sees to possess the usual indicia of 
property, and the power of selling. 

Tiut these principles, obvious as they may now appear, 
were admitted very slowly into the practice of the Courts. 
The first occasion of their being considered was a case in 
equity, decided by Lord Ilardwicke ;—a decision, said 
Lord Kenyon, (z/) “ upon which the doctrine of stopping 
in iramitii is bottomed; Lord Hardwicke having esta¬ 
blished in that case the very wise rule, that the vendor 
might resume the possession of goods consigned, before 
delivery, in case of the bankruptcy of the vendee.” This 
case, however, has sometimes been very strangely adduced, 
as the origin of, and direct authority for, the effect of an 
assignment of a bill of lading to divest the right of the 
unpaid vendor to stop in transitu. A correct statement of 
the circumstances (but which correct statement must be 


(m) in Ellis Aud Hunt, $ T. R. 4Cr. 
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sought in the observations of the Judses, where they had in 

occasion to speak of it, and not in the orlg^inal reporter;) 
will shew that it is a direct authority for the contrary. 

• The facts of the case, thus amended, appear to have been Snee v. Pre»- 
as follow :(d) Snee and another, plaintiffs in the suit, were the 
assignees of one Toilet, a bankrupt; and the bill was filed by 
them against Prescot, a partner in the house of Raguenau 
and Co., the consignors of the goods in question, Dawson, 
the master of the ship, and Julian andLe Blon the assignees 
of the bill of lading. Toilet, having consigned some wools 
to Raguenau and Co., at Leghorn, gave orders to barter 
them for some Italian goods. Raguenau and Co. accord¬ 
ingly advanced considerable sums in the purchase of silks, 
which they consigned to Toilet, and shipped at his risk 
and on his account, at the same time sending him bills of 
lading. Toilet, upon receiving these bills of lading, as¬ 
signed them for money advanced, to Julian and Le Blon; 
and a short time afterw^ards, and before the arrival of the 
cargo, became bankrupt. Upon this event Prcscot, one 
of the partners of Raguenau and Co. claimed to stop the 
delivery in transitu and demanded the goods of the mas¬ 
ter. Under these circumstances Lord Hardwickc, in his 
judgment, said, As the indorsement of the bill of lading 
by Raguenau and Co. is in blank, to the order of the 
consignors, it is rather in the nature of an authority to 
receive, than any thing more; and the evidence on the 
part of the defendants, as to the custom of merchants, 

(which greatly preponderates against the plaintiff’s evi-- 
deuce) is, that indorsements in blank are made to reserve 
a power of varying the consignment, where there was any 
doubt about the solvency of the consignee,” Upon the 
whole of the circumstances, the justice of the case, and 
the evidence of the custom of merchants, his Lordship 
decreed a sale and account; and that the claim of Prescot 

(r) Snee v. Prcscot, 1 Aik. by Duller, in 1 T. R. 73. 

21j. But see the facts corrected 
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and his partners (Ragueiiau and Co.) should be first satis- 
fied. In this case, therefore, Lord Hardvricke manifestly 
decided against the ejQfect of an assignment, before deli¬ 
very, to divest the unpaid vendor’s right of stopping in 
transit; for if he had been of opinion that the assignment 
of the bill of lading transferred the property, he must have 
decreed that the indorsees should have been first paid the 
money advanced by them upon the bill of lading, and that 
the surplus only should have been paid to Prescot and his 
partners ; instead of which he gave a priority to the con¬ 
signors. But it is equally evident, that his decision pro¬ 
ceeded upon a supposed difference between a full indorse¬ 
ment of a bill of lading, and an indorsement in blank, a 
difference now no longer acknowledged. This case, there¬ 
fore, may be an authority for the doctrine of stopping in 
transitUy but certainly not for the assignment of bills of 
lading. 

In Wright v. Campbell (x) the effect of such an assign¬ 
ment came more immediately before the Court; the factor 
of the consignor having indorsed the bill of lading to a 
third person. In this case Lord Mansfield said, If the 
goods are bond fide sold by the factor at sea, (as they may 
be where no delivery can be given,) the sale will be good; 
the vendee shall hold them by virtue of the bill of sale ; 
and the owner can never dispute with the vendee, because 
the goods are sold bond Jide^ and with the owner’s autho¬ 
rity.” This case, therefore, would have decided the 
question, had not some circumstances appeared, upon the 
ground of which the Court sent the cause to a new trial 
to determine the good faith, or fraud, of the assignment. 
This was followed by two other cases, (y) but in neither 
of which the effect of such an assignment came immedi¬ 
ately into consideration, though the circumstances in both 

(f) 4 Burr. 2046, and 1 Bl. Repi 205, and Bibhert v. Carter, 1 T. R. 
628. 745. 

(jf) Caldwtll V. Ball, 1 T. R. 
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•fibrded the Court an occasion of observing; that bills of 
lading were assignable by their nature, and that by in¬ 
dorsement the property vested in the assignee. The point, 
however, at lengtli came directly before the Cfourt, upon 
its own merits; and received that decision upon which the 
law of the assignment of bills of lading now stands. 

% 

A mercantile hoo^e, (Turing and Co.) had shipped 
goods at Middleburgh, for Liverpool, by the order of one 
Freeman, of Rotterdam; and drawn bills of exchange 
upon him for the price; and taken from the master three 
bills of lading for delivery of the goods to order or as¬ 
signs, two of which they indorsed in blank; and transmitted 
them, together w ith an invoice, to Freeman, at Rotter¬ 
dam, who sent them and the invoice to the plaintiffs, at 
Liverpool, in the same state in which he received them, 
that they might receive and sell the goods on his account; 
and drew bills of exchange upon them nearly to the 
amount. Freeman and the plaintiff accepted the bills of 
exchange drawn upon them respectively; but, between 
the ship’s departure and her arrival at Liverpool, Free¬ 
man became a bankrupt, and absconded ; and Turing and 
Co. sent another of the bills of lading to the defendants, 
indorsed specially for delivery to them; and they there¬ 
upon obtained the goods from the master. Turing and Co. 
afterwards paid the bills of exchange drawn by them upon 
Freeman, and the plaintiffs paid those which had been 
drawn upon them by Freeman. The Court, after solemn 
argument and deliberation, held, that by an assignment 
made by the consignee for a valuable consideration^ and 
without notice to the assignee that the goods were not 
paid for, the property was absolutely transferred to the 
assignee; and that the consignor was, by such an assign¬ 
ment, deprived of the right to stop the goods in transitu^ 
which, as against the original consignee, he might have 
exercised. From this decision an appeal was made by writ 
of error to the J udges of the Courts of Common Pleas 


293 

Stoppige im 
transitu^ 


Lickbarrow». 

Maion. 
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and Exchequer, («) who reversed the judgment of the 
Court of King’s Bench; holding that the assignment gave 
to the assignee no other right or title than that which the 
consignee *himself possessed, and consequently that the 
consignor had a right to stop the goods, and prevent their 
delivery to the assignee. This judgment was by a second 
writ of error brought before the House of Lords; but 
their lordships, thinking the facts of the case were not laid 
before them in such a manner as to warrant a decision of 
‘the point of law, directed the cause to be tried again by a 
jury in order to remedy that defect. It was accordingly 
tried again ; and the Court of King’s Bench again decided 
the case, without argument, in conformity to the first de¬ 
cision of that court. («) 

It is now, therefore, an established principle, that bills 
of lading are transferable documents of property, and 
that the assignment of them by consignees divests the 
rights of the consignor to stop in transitu^ Nor is there 
any difference, as above observed, whether the indorse¬ 
ment of the bill of lading by the consignor be in blank, 
or nominally to the consignee; one of the points decided 
in Lickbarrow and Mason being, that by the custom of 
merchants bills of lading, expressing goods to have been 
shipped by any person to be delivered to order or assigns, 
are, before the ship’s arrival, negotiable and transferable 
by him to any other person by his indorsing his name, and 
delivering or transmitting the same, so indorsed, to such 
other person; and that by such indorsement, delivery, and 
transmission, the property is transferred, provided the 
transfer be bond fide. 

In the previous Chapter, on Bills of Lading, we have 
already had occasion to consider the effects of their in- 

(ft) 1 H. Bl. 537. Mason, 2 T. R. 63. And see ante. 

(ff) Lickbarrow and Others v. Chapter on Bills of Lading, jiauim. 

H 

2 
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dorsement) and under what circumstances its edect will be 
varied according to the different character of the con¬ 
signee, whether purchaser, correspondent on mutual cre¬ 
dit, or factor. But, in all cases of such indorsement before 
delivery of the goods, the only question will be, whether 
such assignment be bond fdc^ or fraudulent; and it will 
make no difference, as observed in that Chapter, whether 
such indorsee of a bill of lading should or should not know 
that the original vendor is not paid. But if there be any 
fraudulent dealing, or connivance between the consignee 
and the indorsee, for the purpose of defeating the right of 
the con'^ignor, such a transaction will be a fraud ; and, of 
course, will be deemed a void contract, (c) In a case 
which was tried in the King's Bench, whilst Lickbarrow 
and IMason was pending in the IJuU'.c of Cords, the bill 
of lading a as transferred by the consignee for a consider¬ 
ation short of the value, without notice of its contents ; 
and (lie indorsee afterwards, w ith notice of that fact, agreed 
that himself and the consignee should be partners in the 
goods. The Court held, that the indorsee, under these 
circumstances, had waved his original right; and, having 
become a partner only with the consignee, must stand in 
the same right with him as being subject to have the goods 
stopped in Iransilu. (d) 

In the same Chapter (r) it has been stated, that though 
a factor may sell the goods, w hilst at sea, by bill of lading 
or bUl of sale, he cannot pledge the bill of lading, being 
an agent commissioned to sell, and not to pledge. But 
in all other cases an indorsement, or sale by a factor, has 
the same character as an indorsement by a consigriee for 
value. 

In a case before Lord Kenyon, an Irish mercantile house 

(c) Cumminif v. Brown, 9 Eait. 674. 

506. See an/e. Chapter on Bills of (e) Sec Chapter on Bills of Lad- 
Ladiag. ing, ami Newsooi v, Thorutou, (f 

(d) Solomonfir. Nissen, 2 T. R. East. 17. 

VOL, 11. 
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^fed^y*^ had sent goods frotm lineland to their factors in London, 
deuce of in- accompanied with a bill of lading defectively indorsed. 

factors, upon this, applied for an indorsement; and 
received a letter in reply, that the defective indorsement was 
an error, and they would send them a proper indorsement. 
Upon this intimation the factors sold the goods; but were, 
subsequently, unable to pay the bills drawn by the Irish 
House. As the goods had not yet arrived, a third person, a 
.correspondent of the Irish house, took up the dishonoured 
bills for the credit of the drawers ; and, receiving another 
bill of lading, claimed to stop the goods anBut 
the Court held, that the sale and indorsement of the bill 
of lading by the factors had been sufficient, and that their 
vendees were entitled to the goods, (f) 

But though the Court will supply this defective indorse¬ 
ment, or even, perhaps, a non-indorsement, where there is 
a strong equity on the side of the indorsee, it will certainly 
not assist such defective, or non-indorsement, where the 
equity, and strong justice of the original consignor, are the 
other way. In a case before Lord Ellenborough, a wine 
merchant in London had ordered some pipes of wine of a 
house at Oporto; and, upon the goods being shipped ac¬ 
cording to his orders, had received a bill of lading from 
them, expressed to be delivered to their order and assigns, 
(order and assigns of the Oporto firm,) but which they 
had not indoi*sed. The consignee sold the goods on this 
bill of lading before their arrival; but having become 
bankrupt, both befoye their delivery, and before payment 
of a bill which b|^ibad accepted on notice of shipment; 
!Lord Ellenborough held, that he could not effect a sale 
on such an indorsement, and that the right of the con¬ 
signor to stop in transitu was ndt divested, (g) It is unne¬ 
cessary to say more in explanation of the principle of this 
decision, than to observe, that a bill of lading of this de- 


(/) Dick V. Lumidco, Peak. N. 
P.189, 


(f) Nix V. OliTe, Abbott 4DS. 
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dcription is exactly of the same nature with a promissory Stopfwge. 
note, payable to the maker’s own order; and of course, not 
being indorsed, was not transferred to the holder. The 
principle of the indorsement of bills of lading transferring 
the goods is founded upon their transferable nature, andi 
the mischievous impediment it would be to commerce to 
suffer hondfide purchasers for a valuable consideration to 
be defrauded by defects of title, which they had no means 
of ascertaining. But a bill of lading of this kind could 
deceive no one. 

If there be more bills of lading than one, Ike master 
will discharge himself by delivering the goods to the per¬ 
son to whom the consignor hrst consigned thein.(/0 But 
where the claims involve any difliculty, as in the case of 
the bankruptcy of the consignee, and his alleged indorse¬ 
ment previously to an act of bankruptcy, or in the case of 
stopping in transitu^ the most prudent course for the master 
is, either to obtain a full indemnity from tlie person to 
whom he delivers, or to deposit the cargo in a place of 
safety, and apply to the Court of Chancery. 

We have already observed that, although the goods 
should be short of their actual destination, if they, ne¬ 
vertheless, come into the constructive possession of the 
vendee, by a delivery to his servant, agent, or warehouse¬ 
man, the transit will be deemed at an end. Thus a deli¬ 
very to a warehouseman, to whom the vendee pays ware¬ 
house rent, will take away the right to stop in IramitUj 
though the goods have not reached their ultimate destina¬ 
tion, (i) So, if the vendor receive warehouse rent from 
the vendee for the goods remaining in the warehouse be¬ 
yond the period at which the) ought to be removed. (^) 

And where, with the privity of the vendor, the wharfinger, 


(A) Caldwell v. Ball, ante, (A:) Hurry v. Man^^, 1 Campb. 

(0 Rtchardtoa v. Goss, 8 B. and 44S. and Wright v. JmmT 4 Bap. 
P.1«7, S*. 
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Sioppag;c in in whose custody the goods are, charges the vendee with 

tranntu, vvarehouse rent, such wharfinger will bold the goods in 

trust for thft vendee, and the right of stoppage in transitu 
will be gone from the vendor. {1) And if the vendee re¬ 
ceive from the vendor an order for the delivery of the 
goods which he lodges with the wharfinger, (the goods 
being in a deliverable state, and nothing remaining to be 
done but to deliver them,) the same effect is produced, 
though no transfer be made in the wharfinger’s book, (m) 
So the change from the mark of A. to B., in bales of goods 
in a vvarehouse by the direction of the parties, was held 
by the house of Lords, in a modern case, to operate as an 
actual delivery, (w) In the same manner when timber, 
to be paid for by a bill at a future day, was marked by an 
agent of the vendee, whilst lying at the wharf of the 
vendor, with his concurrence and assent, and a part deli¬ 
very was made; the Court of K. B. decided, that the right 
of stoppage in transitu was gone, as well as to that part 
delivered, (though it should not have reached its uitiinatc 
destination,) as to the residue in the vendor’s possession, (o) 
In this case it is to be observed, that two things concurred 
to divest the right of tlie vendor, a part delivery, and a 
mark put on the timber by the consent of the vendor. So 
the marking of goods by purchasers at the time of the con¬ 
tract was held to take the sale of the goods out of the 
statute of frauds, and to be a delivery and taking possession 
by the vendees, (p) But this alone, perhaps, would not 
defeat the right of stoppage in transitu^ as it might be an 
act for indicating the subject matter of property merely, 
and not of taking possession. So, likewise, a part deli¬ 
very, under a bill of lading to a sub-vendee, on the arrival 
of the ship, has been held equivalent to a full delivery. 
So if the assignee of the vendee put his mark upon the 


(0 Harman ti.Anderson, 2 Campb. 
24S, cited East. 593. 

(ni) hid, 

\ 

(n) Per Lord Eilenborotigb, cited 


in Stoveld v, Hughes, 14 East, 313. 

(o) Ibid, ibidem, 

(p) Anderson u. Scott, 1 Campb. 
325. 
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goods whilst they are at an inn, in their way to the vendee, Stoppage in 
this will be a taking of possession, to defeat the right of 
stopping in transitu; iq) for the goods need i}ot come to 
the corporal touch of the vendee, 

( 9 ) Slubey v. Hayward, 3 H. their ultimate port of destination. 

Black. 504. and see Hammond v, and nothing remained to be done, 

Anderson, 1 New. Rep. 69, Com- previous to the delivery of the rc- 
pare this case with Hanson v. sidue, but the mere act of delivery. 

Meyer, 6 East. 614. before cited. But in Hanson v. Meyer, though 
The distinction seems to be, that, part of the start h was delivered, 
in the former case, part of the car- the undelivered residue was yet to 
go was delivered in the name of be weighed, 
the whole, the goodshaving reached 
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CHAPTER IX. 


OF SALVAGE, 

-As average, in its more proper signification, is a com¬ 
pensation amongst the joint sharers in a venture to one 
who has suHeved more than his proportion for the common 
good; so salvage is a compensation for the safety of the 
ship or cargo, paid to those by whose labour and courage 
they have been pn^scrved from wreck, or recovered after 
capture. Poth average and salvage are, therefore, inci¬ 
dental and extraordinany obligations, and only become due 
upon some occasion of loss by perils of the sea, or war. 

As ships are saved from extreme dangers by the courage, 
as well as the labour, of those who afford their assistance; 
and as the nature of the service renders it nearly as pe¬ 
rilous to persons who aid as to those who are aided, it is 
manifest that a mere compensation for the labour employed 
would neither be a’ sufficient iiidncenicnt nor even a just 
remuneration. The rate of salvage, therefore, necessarily 
includes some consideration of the nature of the service, 
as well as payment for actual labour. Under these cir¬ 
cumstances the rate of salvage is, in most cases, necessarily 
uncertain. It is to be estimated by the labour employed, 
by the danger encountered, and by the value of the sub¬ 
ject saved. But none of these qualities is sufficiently de¬ 
finite to admit of any general rule. In some few cases, 
indeed, where the degree of peril and labour can be pre¬ 
viously estimated, the rate may be regulated by a law; 
but in the greater portion it must be left open, and can 
only be settled either by the consent of the parties or by 
suit, in law, equity, or proceedings in the admiralty. 
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The twofold occasion of salvafi^e^ which necessarily arises Of Salvage, 
either from the perils of the sea, or from the accidents of 
war, leads to a natural distribution of the subject into the 
two heads of wreck and capture. But before we proceed 
to consider it severally under each of these divisions, it 
may be useful to advert to some general principles which 
belong ill common to botli these divisions. 

It is first to be observed, that the law never loses sight 
of the principle, that the state itself has an interest in the 
maintenance and encouragement of great maritime and 
mercantile concerns, and that shipping and seamen are in¬ 
timately connected with our national defence. Under 
this feeling, in Courts of law and admiralty the law of 
salvage is at once liberal towards salvors; and on the other 
hand, is jealous and vigilant to protect the ship-owner and 
merchant from exorbitant claims made under the necessity 
of the case. In order to unite both these purposes, the 
legislature has passed several laws for regulating the 
rewards to be given to salvors; and where the compli¬ 
cate circumstances of the case do not admit of any 
previous definite sum, the law has- appointed arbitrators 
to apportion the reward according to the equity of the 
occasion. But as many of these cases may exceed an or¬ 
dinary degree of difficulty, as they may arise upon the 
high seas, as well as upon the coast; and, as the parties 
may justly require a tribunal of more knowledge and judg¬ 
ment than a bench of two or more magistrates; the law has 
very wisely reserved the jurisdiction both of the Common 
Law Courts, and the Admiralty, in most of the salvage acts. 

In some cases, indeed, as will be seen in the sequel of this 
Chapter, the decision of the Justices under the act is final; 
but in others, the jurisdiction of the Admiralty is entire; 
and, if the act meddle with the subject-matter, it is either 
only to give the parties an option of an easier remedy, or 
to fix some term (as in the prize acts,) beyond which the 
admiralty, in the cases within the acts, must not extend the 
reward to the captors. 
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Of Salvage. The jurisdiction of the Courts of law is more abridged 

than that of the admiralty by the several acts of salvage; 
but it is a principle that this jurisdiction is reserved where 
it is not expressly taken away. 

In cases arising on the high seas, that is to say, not ho 
immediately oiF the coast, that the salvors can be of 
the description of persons mentioned in the acts of 
Anne, and George II., and/III., the determination of 
salvage almost necessarily belongs to the Court of Ad¬ 
miralty. In all these cases, if the parties cannot agree 
amongst themselves as to the rate of salvage, the plaintiff 
must resort to the Court of Admiralty; on which occasion 
the most prudent course for the defendants is, to tender, 
in the lirst stage of the cause, by act of Courts and not 
personally and verbally to the claimants, a specific sum 
for the salvage, accompanied by an offer to pay the costs 
incurred. The Court will then consider of the sufficiency 
of the sum tendered ; and if it shall be thought suflicient, 
will make the party who refuses the offer liable, not only 
to his own costs, but also to the costs of the other side, if 
it should appear that the proceedings have been vexa- 
tiously pursued, {a) 

If a person get possession of goods, or save them by 
his own labour, after the owner has abandoned them, the 
common law allows him to retain possession till the owner 
shall pay him a due compensation for his trouble, {b) But 
if a ship be cast on shore, and the master, his crew, or any 
persons employed by them arc at hand, to save and take care 
of the property, the lord of the manor cannot entitle himself 
to salvage by interposing to secure it, contrary to the owner’s 
express dissent, (c) And if one set of persons have taken 

(fl) The Vrow Margaretha, Ja- t). Day, 8 East. 57. 

€’obs, 4 Roll. 103. (c) Sutton t'. Buck, 2 Taunt. 

{h) ilartford v. Jones, I I.orJ 302. 

Hairm. SO.).. n».d BHiitu' and olhen 
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possession of a vessel abandoned at sea, andareendea- OfSalttgc. 
vouring to bring it into port and save it, another set have 
no right to interfere with them and become participators 
in flic salvage, unless it appears that the first would not 
have been able to effect their purpose without the aid of 
the others, {d) 

Where persons claim as joint salvors, having dispos¬ 
sessed the original salvors, it is incumbent on them to 
shew, if not an actual, at least an apparent, necessity for 
their intrusion. Merchants ought not to be charged with 
a higher rate of salvage on account of an unnecessary in¬ 
terference of such second salvors; and when such intru¬ 
sion was not warranted by law, and no necessity shewn, the 
Court of Admiralty held, that they were not entitled to 
any reward for services they might have actually per¬ 
formed. 


The rule adopted by this Court, in order to hold out 
suflicient encouragement, is to give liberally when the 
property is large; and, when the property is small, ac¬ 
cording to the danger. In a case, therefore, where the 
merits of the salvors were very considerable, the Court of 
Admiralty decreed one-tenth, as well as payment of the 
cxpences of the salvors, (c) 


As respects crew and passengers, they can in no case be 
cither salvors or joint-salvors. The crew cannot have any 
claim to salvage, because it is their duty to protect the 
ship and cargo through all perils; and the whole of their 
possible service is pledged to the master and owners. 
The same reason extends, in a great degree, to passengers, 
who share the peril, and must share the duty. But if a 
passenger exceed what may fairly and reasonably be ex¬ 
pected of him as his portion of common labour to a com¬ 
mon peril and its consequences; if in the hour of danger, 


The crew can¬ 
not claim sal¬ 
vage. 


Fauengers, 
under certain 
circum¬ 
stances, may 
become enti¬ 
tled to sal¬ 
vage. 


Id) The Maria, Kilstrom, l Edw. 175. (e) Blendeuhalc, Dod. 414. 



23* 

Of Salvage. 


Of the pro¬ 
ceedings of 
the Court of 
Admiralty in 
cases of sal¬ 
vage. 


Jilarilime Contracts. fpART iii. 

for example, he assume the comniand of a ship abandoned 
to him by the master and crew, and by his skill and labour 
bring her safely into port, he will be entitled to a reward 
in the nature of salvage, and the Court will award it libe¬ 
rally. (/) In the case to which we here allude the pass¬ 
enger had been himself a naval captain, and took C e com¬ 
mand of the vessel at the special instance of the master 
and crew, under circumstances of extreme danger. He 
succeeded in bringing the vessel into port; the owner 
offered him 200/. for this service, but the Court and jury 
afterwards gave him 400/, 

The rate of salvage on derelict is discretionary by mo¬ 
dern practice in the Court. The ancient rule of giving a 
moiety de jure to the finder is overruled by later practice. 

By the French law one-third is given ; by our own law, 
as administered in the Court of Admiralty, the reward is 
apportioned to all tlie circumstances of the case, (g) The 
Court of Admiralty, as we have before said, has a special 
jurisdiction over the subject where the salvage is performed 
at sea. In this case, the Court will fix the sum to be paid, 
adjust the propwlion, and take care of the property pend¬ 
ing the suit: or, if a sale be necessary, direct a sale to be 
made, and divide the proceeds between the salvors and the 
proprietors according to equity and reason, (h) 

As to the persons who are to contribute to salvage, the 
reward must be paid by tliose who receive the benefit of 
the service. Salvage is a compensation to the salvors, 
not merely for the restitution of the property which has 
been made by them to the prior owners, (for that is 
prcqierly an act of mere justice on their part,) but for 
the risk and hazard incurred by the salvors, and foi- the 

(/) Newman v. Wallets, 3 B. (ft) The WiUiam, Beckferd, 3 
andP. 6IS. Rob. 355. 

(g) Aqiiila, Lunsden, 1 Rob. 37. 

I 
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beneficial service they have rendered the foim^ owners in Of Salvage, 
rescuing their property from the danger in which it was 
involved. The persons, therefore, to contribute to sal¬ 
vage, are the persons who would have borne the loss, had 
there been no such rescue, and who, of course, reap the 
benefit of such rescue. 


In a recent case before the Court of King’s Bench, a Cox v. May. 
ship was let to freight, from London to Lima, under a 
charter-party, at so much per ton per month, payable 
after the ship should be reported at the custom-house 
in London. The ship arrived safely at Lima, and de¬ 
livered her outward cargo: she then took a homeward 
cargo, and sailed for London; but was captured, re-cap¬ 
tured, and finally arrived. Certain expences were in¬ 
curred in obtaining restitution of the ship and cargo, 
and salvage was decreed to the recaptors; the proceeds 
of the homeward cargo fell short of the freight due to 
the owners. Under these circumstances the question was, 
who was liable for the payment of the salvage, and the 
expences of obtaining restitution; whether the ship-owner 
or the freighter, or both ; and in what proportions. As 
to the salvage, the Court decided that the ship-owner 
alone was liable, since salvage is due from those alone 
who are benetitted by the recapture. Here, had there 
been no re-capture, the freighter would not have been liable 
for freight, since the ship could not then have been re¬ 
ported in London, upon which condition only was it pay¬ 
able. By the re-capture he was made liable. As respected 
the other expences, the Court was of opinion, that the 
freighter alone was liable for so much of the charges as 
were paid to obtain restitution of the cargo, since he alone 
was benefitted by the restitution. Had the cargo never 
been restored, the ship-owner would not have suffered, 
since his freight was payable, not on delivery of the cargo, 
but on reporting in London; it was, therefore, imma¬ 
terial to him if he came home in ballast: but the freighter 
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Of Salrage. was benelitted, since thereby he acquired a fund where¬ 
with to discharge a portion of the freight, (i) 


Salvage not 
to he con- 
founded with 
acts of pilot- 
age. 


The Court will not suffer salvage to be confounded 
with mere acts of pilotage. (A*) But^ in cases of ships 
in distress, the Admiralty Court gives a liberal allow¬ 
ance; and, where it is not restrained by any positive en¬ 
actment, will take all the circumstances into its consi¬ 
deration, such as the labour and peril of the service, 
the promptitude aisd alacrity of the salvors, the value 
of the ship and cargo, and the degree of danger from 
which they have been rescued. (/) Thus, where the distress 
was great, the value of the property recovered 17,604/., 
and the salvors numerous, 1,300/. was given, (w/) In a 
case of distress, where the service rendered was small, 
the Court deemed 50/, to be sufficient, (n) 


Eejuitabio In a case of derelict, where the danger was incon- 

siderable, the Court gave two-fifths. In another case, 
vagcinlhcAd- where the enemy abandoned a prize ship after rapture, 
niiraltjfCourt. Court allowed tlie recaptors one-sixth, as for recap¬ 
ture of a derelict, (o) In anotlicr case, where the service 
was attended with great danger, the Court gave two- 
thirds of the whole value; a sum greater than the amount 
for which the action was first entered, (p) The freight 
will be included in the value of the property upon which 
salvage is given in cases only where the voyage has 
been actually commenced, and the freight is in the course 
of being earned, {q) 


(i) Cox V. May, 4 M. & S. 152. (<») Fortuna Quest, 4 Uoli, ] 9.1 ; 

(A;) Joseph Harvey, Paddock, and John and Jane, Askew, 4 Rob. 
1 Rob. 306. 216. 

(/) The Sarah, 1 Rob. 312. (p) Jonge Bastiaaii, Slcyling, 5 

(m) William Bcckford, Muir- Rob. 322. 
head, 3 Rob. 355. (q) Dorothy, Forilcr, Sowden, 

(») Vrow Margarethu, Jacobs, 6 Rob. bS. 

4 Rob. 103. 
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Salvage is not limited by the prize acts, where a ship Of Salvage, 
has been voluntarily abandoned by the enemy; and in one 
case a moiety was given, (r) Where a ship has been res¬ 
cued from the damages of the sea as well as the hands of 
the enemy, the Court will go beyond the proportion 
limited by the act of Parliament, and give an additional 
reward for civil salvage as for a separate service, (s) 

Having thus briefly observed upon the rules and prin- Of salvage in 
ciples common to salvage through all its species, we shall 
now proceed to consider it under the two heads into which 
we have previously distributed it; salvage in the case of 
wreck, and salvage in the case of recapture. 

And, first, as to salvage in case of wreck:—The legisla¬ 
ture has, at different times, passed several successive acts 
for regulating and encouraging aid given to ships in dis¬ 
tress, and for the compensation to be paid by the owners in 
case of salvage. The first of these in order, is a statute 
passed in the reign of Anne, which, however, is confined 
to the case of assistance rendered to ships in distress, by 
or under the direction of certain public officers and per¬ 
sons therein mentioned. This act was followed by an¬ 
other statute, passed in the reign of George II. by which isAnne.it.9. 
the first act was in some respects improved, and which 
also provided for the case of assistance voluntarily given 
by persons not employed for that purpo.se. The provi¬ 
sions of this act have been amended and enlarged by four 
acts of his present Majesty, which provide for the case of 
assistance given oi the request of the persons belonging to the 
shipy without the intervention of the public officers or per¬ 
sons mentioned in the first statute; and also contain seve¬ 
ral regulations applicable to minor services, and cases not 
within the former statutes. (0 

(r) Lord N'elflon. £dw. 79. c. 18. 20 Geo. II. c. 19. 48 

(i) Louisa, Higginbotham, Dod. Geo. III. c. ISO. sec. 21, and 22. 

317. 40 Geo. HI. c. 122. lec. St. 52 

(t) The several acts of salvage Geo. 111. c. 159. aud 5S Geo. UI. 
are as follows;—12 Aune, stat. 2. c* 87. 
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It is necessary to add, that these statutes do not apply 
to the Cinque Ports, which are gorcrned by regulations 
which we shall notice after these more general enact¬ 
ments* With this observation we shall proceed to enu¬ 
merate the leading provisions of the above acts for the re¬ 
gulation of salvage* 

The first regulation under these statutes is, that in 
all parts of England, except the Cinque Ports, all sheriffs, 
deputy sheriffs, justices of the peace, and all mayors, 
bailiffs, and other head officers of corporations and port 
towns near the sea, coroners, commissioners of the land- 
tax, constables, headboroughs, tithingmen, and officers of 
the customs or excise, upon application made to any 
of them, by or on the behalf of the chief officer of any 
vessel belonging to the King^s subjects, or others^ in dan¬ 
ger of being, or actually being, stranded or run on shore, 
are empowered and required to command the constables 
of the ports nearest to the coast to call together as many 
men as shall be necessary to the assistance and for the 
preservation of the distressed ship and its cargo; and if 
any other ship belonging to the King or his subjects hap¬ 
pens to be riding at anchor near the place of distress, the 
officers of the customs, and constables, or any of them, 
are empowered and required to demand of the superior 
oflScer of such ship, assistance by his boats, and such hands 
as he can conveniently spare; and if such superior officer re¬ 
fuses or neglects to give such assistance, he forfeits 100/., 
to be recovered by the superior officer of the ship in 
distress, with costs of suit, in any court of record, {u) 

And, in order to prevent any hindrance or embarrass¬ 
ment in the manner of rendering such aid, it is enacted in 
the same act, that the master of such vessel may repel 
by force, or may arrest and take before any two justices . 
of the peace, all persons who shall enter the ship without 


(u) IS Anne, sUt. S. c. IS. lec. 1.; sadS6 Cko. II. c. 19. lec. 9. 



Cf Salvage. 


CHAP. IX.] 



leave of the officer of the customs, his deputy, or the OfSoIVAgs* 
constables, or of the captain, or other officer of the ship ; 
and may repel or arrest all such persons as shell molest 
tiiem in the saving of the vessel or cargo; or shall take 
out and deffice the marks of any bale of goods; and 
all persons who are admitted to assist the ship, shall con* 
form, in the first place, to the orders of the master, or 
other officers or owners, or the persons employed by them; 
and, fbr want of their presence and directions, to the ordera 
of the persons authorized to execute these statutes in the 
following subordination, as they happen to be present, 
namely, officer of the customs, officers of excise, sheriff 
or his deputy, justice of the peace, mayor, or chief 
magistrate of a corporation, coroner, commissioner of 
the land-tax, chief constable, petty constable, or other 
peace officer; under the penalty of 5/. for wilful dis¬ 
obedience of such orders, to be levied by warrant of a 
justice. 


And, for the due settlement of the compensation to 
be made as salvage, it is provided, that the officers of 
the customs, master of any ship, and all others who shall 
act or be employed in the preservation of ship or goods, 
shall within thirty da^s be paid a jreasonable reward by i 2 Annc,*t. 2 . 
the master, mariners, or owners of the ship in distress, r. is. 
or the merchant whose ship or goods shall be saved; and*, 
in default, the ship or goods saved shall remain in the 
custody of the officer of the customs^ or his deputy, until 
the persons employed shall be reasonably gratified, or 
good security given for that purpose to their satisfaction. 

And in case, after such salvage, the superior officer, 
mariners, or owners of the ship saved, or merchant whose 
goods shall be saved, shall disagree with the officer of 
the customs, or his deputy, touching the monies deserved 
by any of the persons employed, the commander of the 
ship savedy or owner of the goods, or merchant interested 


(jr) le Anne, lUt. e. c. 18. icc. S. 
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therein, and the officer of the customf;, or his deputy, 
may nominate three of the neighbouring justices of the 
peace, M;ho shall thereupon adjust the quantum of gra¬ 
tuities to be paid to the several, persons acting or being 
employed in the salvage; and such adjustments shall 
be binding upon all parties, and shall be recoverable in an 
action at law, to be brought in any court of record by the 
respective persons, to whom the same shall be allotted. 
And in case it shall happen that no person shall appear to 
make his claim to all or any of the goods that shall 
• be saved, then the chief officer of the customs of the 
nearest port to the place whore the ship was in distress, 
shall apply to three of the nearest justices of the peace, 
W'ho shall put him or some other responsible person in 
possession of the goods, such justices of the peace taking 
an account in writing of the goods, to be signed by such 
officer of the customs: And if the goods shall not bcN 
legally claimed within the space of tmlve 7nonths next 
ensuing, by the rightful owner, then public, sale shall be 
made, (and if perishable goods, they are forthwith to 
be sold,) and, after all. charges deducted, the residue of 
the monies arising by such sale, with a fair and just 
account of the whole, shall be transmitted to the Ex¬ 
chequer, there to remain for the benefit of the rightful 
owner when appearing; who, upon affidavit, or other 
proof, made of his right or property therein, to the satis¬ 
faction of one of the Barons of the coif of the Exchequer, 
shall^ upon his order, receive the same out of the Ex¬ 
chequer. iy) 

As this clause omitted to provide for the adjustment of 
the salvage, in the event of the parties not agreeing in tlio 
nomination of justices, the 26th of Geo. II., in supplying 
this defect, provides, that the justice of the peace, mayor, 
constable, &c. who shall be nearest to the place, where 
any ship or goods shall be stranded, shall forthwith give 


(y) 18 Anne, itat. 8. c. IS. lec. 8 . 
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public notice for a meeting to be held as soon as possible, Of SaWage. 
of the sheriff, or his deputy, justices of the peace, chief 
niaiyistrates of towns corporate, coroners, and commis¬ 
sioners of the laiul-ta:^ who, or any five or more of them, 
are required and empowered to examine persons upon 
oath, and thereupon adjust the quantum of salvage. And 
if such salvage and expenses be not paid within forty days, 
the oflicor of the customs concerned in the salvage may 
raise the necessary sum by bill of sale upon the ship and 
cargo, redeemable nevertheless upon payment of the prin¬ 
cipal borrowed, and interest at four per cent. (::) 

The siatutc of Anne, as before observed, comprehended 
the aid given to the ship by the public officers and persons 
therein-mentioned only. It contained no provision for 
regulating the salvage to be given to persons xoluniarily 
assisting. In order to supply tliis defect the act of Geo. 8fi Geo II. c. 
II. enacts, That in case any person or owners not em- 
ployed by the master, mariners, or owners, or other per¬ 
sons lawfully authorized, in the salvage of any ship or 
vessel, or the cargo or provision thereof, shall, in the 
absence of the persons so employed and authorized, save 
any such ship, vessel, goods, or effects, and cause the 
same to be carried for the benefit of the owners or pro¬ 
prietors, into port, or to any near adjoining custom-house, 
or other place of safe custody, immediately giving notice 
thereof to some justice of the peace, magistrate, or cus¬ 
tom-house or excise officer, or shall discover to such 
magistrate or officer, where any such goods or effects are 
wrongfully bought, sold, or concealed, then such person 
or persons shall he entitled to a reasonable reward for such 
scrxices^ to be paid by the masters or owners of such ves¬ 
sels or goods ; and to be adjusted, in case of disagreement 
about the quantum^ in like manner as the salvage is to be 
adjusted and paid, by virtue of a statute made in the 12th 
of Queen Anne. 


(<) 86 Geo. II. c. 19, f. 6 &7. 


VOL. 11. 


R 
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OfSalrage. The act also declares, that the commissioners of the 

land-tax, the deputy-sheriff, the coroner, and the offi¬ 
cers of exfise in each county, shall be the proper officers 
for puttinf^ these acts in execution, together with those 
persons respectively named in the art of the 12th of 
Anne. In the Cinque Ports, however, the execution 
S6 Geo. 11 . c. of these acts is entrusted to the lord warden of the 

Cinque Ports, the lieutenant of Dover Castle, the de- 
, puty warden of the Cinque Ports, the judge official and 
commissary of the Court of Admiralty of the Cinque 
Ports, two ancient towns, and the members thereof, 
and to all and every other person and persons ap¬ 
pointed, or to be appointed, by the lord warden of the 
Cinque Ports. 


26 Geo. 11. 
19 . 


The statute proceeds to enact, that persons convicted of 
assaulting any magistrate or offic(?r, when in the exercise 
of his duty respecting the preservation of any ship, ves¬ 
sel, goods, or effects, shall be transported for seven years; 
and the justices, in the absence of the sheriff, may take a 
sufficient force with them to repress violence. It directs, 
in the last place, that the officer of the customs who shall 
act in preserving any ship or vessel in distress, or the cargo 
thereof, shall cause all persons belonging to the said ship 
or vessel, and others who can give any account thereof, 
or of the cargo thcreot^ to be examined upon oath before 
some justice of the peace, as to the name or description of 
. the said ship or vessel, and the names of the master, com¬ 
mander, or chief officer, and owners thereof, and of the 
owners of the said cargo, and of the ports or places from 
or to which the said ship or vessel was bound, and the 
occasion of the said ship's distress; which examination 
the justices are to take down in writing; and they shall 
deliver a true copy thereof, together witli a copy of the 
account of the goods, to the officer of the customs, who 
shall transmit the same to the secretary of the Admiralty 
for the time being, that he may publish the same, or so 
much thcrer>f, in the London Gazette, as shall he iieces- 
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sary for tlie information of persons interested therein. Of Salvage. 
This act does not extend to Scotland. 

» 

The two preceding acts had still omitted a description 
of assistance which the exigency of the case often rendered 
necessary ; namely, persons employed by the authority of 
the commander, or other superior oflicer, mariners, or 
owners, of any ship in distress, without application made 
to the persons under the statute of Anne. In order to 
supply this omission, a new act was passed (a) in which it 48 Geo. III. c. 
was enacted, amongst other provisions, that all the means 
which subsisted by virtue of that statute, and might by 
law be applied for the recovering and adjusting the quan-^ 
turn of salvage in the cases within it, should be applicable 
in this case also; and if the commander or other superior 
officer, inarinors, or owners of the ship so saved, or the 
merchant or other person ^vhose goods shall be saved, or 
their agents, shall disagree with the salvors as to the quan¬ 
tum of the remuneration, the commander of the ship, or 
the ow'iier of the goods, or the merchant interested therein, 
or their agents, and the salvors, may nominate three of the 
neighbouring justices of the peace to adjust it; and if the 
parties shall disagree in their nomination, any one of the 
parties ni 2 ^y apply to any one such justice, who may him¬ 
self nominate the two others required by the act. 

By a fourth statute, passed in the next session of par- 49 Geo. III. c. 
liament, some provisions were made for the preservation 
and restoration of cables, packages, and other single arti¬ 
cles frequently cast overboard, or otherwise lost or left 
by ships in distress. By the act for this purpose it is en¬ 
acted, (6) that all persons who shall take up any anchors, 


(a) 48 Geo. III. c. 1.S0. s. SI & 

22 . 

(b) 49 Geo. III. c. 1«,9^ 1,2,3, 
&c. Both these acts, (the 48 & 49) 
were enacted at first for only seven 
yean ; and would have nxpirad in 


1815 and 1816, but wereafterwards 
renewed by the first section in the 
53d of the King, and continued till 
July, 1S20, and to the end of Ibe 
session of Parliament then pend¬ 
ing. 

* 
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cables, or goods, that may have been left by any vesse I 
within any harbour, river, or bay, or on any of the coasts, 
whether thersame shall have been in any dislrcsn or other¬ 
wise, shall send a report in writing of tlie articles found, 
and the time and place of finding, to the deputy vice-admi¬ 
ral, or his agent, at or near the port to which they shall 
first bring the articles, within twenty-four hours after their 
arrival, or before they leave tlie place, if they leave it 
within that time, and deliver them at such place as the 
vice-admiral of each county shall appoint, for safe custody 
until the articles are claimed by the owner or his agent, 
and the salvage and charges are paid or secured ; and the 
deputy vice-admiral or his agent is to send the report, or 
a copy of it, to the secretary of the corporation of the 
Trinity House of Deptford, who is to place it in some 
conspicuous situation for public inspection. This report 
is to be transmitted within two days, if the articles are of 
the value of 20^.; but it need not be done until the articles 
deposited amount to that value. The deputy vice-admiral, 
or his agent, may also seize such articles as have not been 
reported to him, and is required to keep and report them 
to the Trinity House, in like manner; and if he seize 
without previous information, he is to have one-third of 
the value. If he seize in pursuance of information, the 
third is to be divided between him and the informer. If 
the articles are not claimed within a year and a day after 
the report transmitted, they are to i)e sold, and the money 
applied as directed by the act of 12 Anne; and, in case they 
have been seized, the deputy vice-admiral or his agent, 
and the informer, (if any) are equally entitled to the 
salvage, which shall be allowed by the Court of Admi¬ 
ralty to the salvors in the case of unclaimed property. 
And in case of disagreement as to the amount of sal¬ 
vage, or the value of the articles, they arc to be ad¬ 
justed by two justices residing near the place where the 
articles are deposited; or, in case the justices differ, 
they may nominate a third per mn conversant in maritime 
affairs*. 
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Two justices, or their nominee, arc likewise to settle Of Salvage- 
all claims which may be made by pilots, boatmen, and 
other persons, for services of any description, (except 
pilotage,) to be rendered by them to any ship or vessel, as 
well for carrying off from the shore to such ship or vessel 
any anchors, cables, or other stores from any port or ports 
of the coast of England and Wales, and Berwick-upon- 
Tweed, or for the saving and preserving any goods or 
merchandize, which may have been wrecked, stranded, 
or cast away from any ship or vessel, or for being instru¬ 
mental in saving the life or lives of any person or persons 
on board the said ship or vessel; the master, owner, or 
owners of such ship or vessel, or his, her, or their agent 
or agents, being present with such justices; and this whe¬ 
ther the vessel shall at the time be in distress, or not. 

Either party, however, may, within fortj/~cight hours after 4SGco. in.c. 
the award is made, signify his desire of obtaining the }fP' 

. j , , ^ ® c. 122. 

judgment of (he Court of Admiralty respecting the sal¬ 
vage; and thereupon the person claiming the salvage must 
proceed within thirti/ days from the date of the award by 
taking out a monition ; but the justices arc in such cases 
to deliver the goods to the proprietors, or their agent, 
upon their giving good security in double the amount of 
the value, to be taken in the manner prescribed by the act. 

If (he ma^(cr, mate, or crew of any vessel bound to 
parls beyond the seas, shall find, and take on board the 
vessel, any anchor, cable, goods, or merchandize, or 
receive and take them on board from any other person, 
knowing the same to have been so found, the commander 
of the vessel must make an entry of the articles, and the 
time and place of finding, in his log-book; and at the 
first possible opportunity transmit a copy of the entry to 
the Trinity House; and on the return of the vessel to any 
port in England or Wales, or the town of Berwick-upon- 
Tweed, he must deliver the articles to the deputy vice- 
admiral, or his agent, who is to transmit a similar re¬ 
port, as before mentioned to the Trinity House, for public 
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inspection; and if there be no claim within a year and 
a day after such report transmitted, the articles are to bo 
sold and d^isposed of according to the law with regard 
to unclaimed property. 

The above two acts, (the 48th and 49th) were originally 
passed only for seven years; but were eiiiargod and conti¬ 
nued for seven years longer by the 53 Geo. III. c. 87, 
which was chiefly passed by the legislature in order to 
supply a defect in the two former acts as to the sale of 
perishable goods by the salvors, and to prevent certain 
abuses by lords of manors upon occasion of wrecks. 

With this purpose it is enacted by tliis statute, that no 
lord of any manor, or other person, rvho may be entitled 
to, or claim to be entitled to, wreck of the sea, or to 
any goods found jetsam, flotsam, or lagan, shall be autho¬ 
rised to appropriate such wreck or goods to his, her, or 
their own use, or otherwise to dispose thereof, until he, 
she, or they, shall have caused a report thereof iji writing 
to be given to the deputy vice-admiral of that part 
of the coast where the .same shall have been stranded, 
wrecked, or found, or to his agent; or if there shall be 
no such deputy vice-admiral, or agent residing within 
the distance of fifty miles, then to the Corporation of the 
Trinity House of Deptford ; which report shall contain an 
accurate and particiilar description of the wreck, or goods 
found, and of the place or places, and time or times 
whore and when the same may have been found, aud of 
any marks that may be thereon, and of such other parti¬ 
culars as may the better enable the ovvjier or owners 
thereof to recover the same ; and also of (he place or 
places where tlie same are deposited, and may be fotiiul 
and examined by any persons claiming any right t6 such 
WTCck, or goodvS, nor until the full expiration of ojie whole 
year and a day after the delivery of such notice, any thing 
in any law to the contrary notwithstanding ; and the de¬ 
puty vice-admiral, or agent aforesaid, shall, within forli/- 

9 
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eight hours after receiving such report as aforesaid, trans- Of Salvage, 
init a copy thereof to the secretary of the Corporation of 
the Trinity House of Deptford, upon pain of forfeiting, 
for any neglect to transmit such account as aforesaid, the 
sum of fifty pounds, to any person who will sue for the 53Gco. Ill. c. 
same; and tlie said secretary shall cause such account to 
be placed in some conspicuous situation for tlie inspection 
of all persons claiming to inspect and examine the same ; 
provided always, that nothing herein contained shall ex¬ 
tend or be construed to extend to repeal, or in any man¬ 
ner to affect, any of the provisions of an act passed in the 
Iasi session of parliament, entitled, an act for charging 
foreign liqu<n-sand tobacco, derelict, jetsam, flotsam, lagan, 
or wreck, brought or coming into Great Britain, with the 
duties payable on importation of such liquors and tobacco.” 

When any g(»ods which shall be found or taken posses- 53 Geo. IIl.c, 
sion of by any lord of any manor, or person entitled, or 
claiming to be entitled to, wreck of the sea, or to goods 
found flotsam, jetsam, or lagan, or his, or her agent, or ser¬ 
vant, or by any vice-admiral, or his deputy, or agent, or by 
any officer or other pei\son whatsoever, acting by or under 
the authority of the said recited acts, or of either of them, 
siiall be of so perishable a nature, or so much injured or 
damaged that the same cannot be kept, then such goods 
shall and may, at the reejuest of any of the persons in- 
terovsted or concerned therein, or in the saving and pre¬ 
serving thereof, by and with the consent and approbation 
of some justice of the peace not interested or concerned 
in the same, or in the saving or preserving thereof, and 
in the prevsence of such justice, or of some person lor that 
purpose specially appointed by such justice, be sold by 
public auction, or privale contract, us such justice may 
direct by some writing under his hand, which writing shall 
contain an accurulc and particular account of the goods, 
and ol‘ any marks that may be thereon, or other particu¬ 
lars belonging thereto, and of the times and places of the 
finding and intended sale thereof 3 and the money raised' 
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OfiSalvagc. by siich sale, after defraying the reasonable expenses of 

the sale, to be settled and allowed by such justice, shall 
be deposited and remain in the hands of the lord of the 
53 Gco. III. c, or other person, or deputy vice-admiral, who 

would have received the custody of the goods so sold, to 
abide and be subject and liable to the claims of all per¬ 
sons in like manner as the goods themselves would be sub¬ 
ject and liable to if remaining unsold ; provided always, 
that all persons required to transmit reports to the deputy 
vice-admiral, of the finding of any goods shall, in case of 
any such sale at last aforesaid, likewise transmit to such 
deputy vice-admiral an account of such sale and of the 
proceeds thereof; and the said deputy vicc-adniiral shall 
forward such reports to the Secretary of the Trinity House 
of Deptford, within the like periods, and under and subject 
to the like penalties and forfeitures for any neglect therein, 
as in cases of any goods found and required to be reported 
xind^r the provisions of the said recited act, and this act. 

It shall be lawful for the deputy vice-admiral of the 
part of the coast where any ship or vessel shall be stranded 
or wrecked, or where any wreck of the sea or goods shall 
53 Geo. in. c. he cast on shore, and for his agent, and also for the owner 

or master of any such ship or vessel, and for the owners 
of ariy such goods, or of any part thereof, and for any 
officer of the customs or excise, and other officer, and for 
all persons whatsoever, employed in acting in aid of sucli 
deputy vice-admiral, officer, master, or owner, as afore¬ 
said, in the saving or recovering any such ship or vessel, 
or the cargo, stores, tackle, or other articles belonging to 
the same, or the preserving the lives of the crew or per¬ 
sons belonging thereto, or of any wreck as aforesaid, to 
pass and re-pass with their horses, carts, carriages, or 
servants, over any lands near to the part of the sea-coast 
where such vessel shall be so wrecked or stranded, or on 
which such wreck shall be cast, without interruption 
or obstruction by the owner ci* occupier thereof, for the 
purpose of rendering assistance in saving, recovering, 

1 
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and preserving any such ship, or vessel, or goods, or Of Salvage, 
stores, or any cables, anchors, spars, masts, cordage, or 
other tackle, or articles belonging to any ship or vessel, 
or for saving, or otherwise assisting in preserving, the 
lives of the crew, or of any persons on board of any such 
ship or vessel, or for the taking possession of, and sccur- 53 Geo. III. c. 
ing for the benefit of the owners thereof, of any wreck C’’ 
goods, or other things cast on shore, or found 6n shore 
or found near thereto, provided there shall be no road by 
which the parties may pass and repass with as much con¬ 
venience and expedition as over such lands; and also to 
place any planks, timber, or any part of the wreck, or 
any goods or stores removed or saved from any such ship 
or vessel, or any otlier wreck or goods aforesaid, upon 
any such land for a reasonable time, until they can be re¬ 
moved to some warehouse or safe place of deposit, making 
compensation to the occupier of such lands for any damage 
done by the means aforesaid, which compensation shall be 
a charge upon the wreck or goods in respect whereof the 
damage may be done, in like manner as salvage; and in 
case the parties cannot agree as to the amount thereof, 
then the same shall be ascertained and settled by two jus¬ 
tices of the peace, or of a third person to be named by 
them, in such manner and within such times as the amount 
of salvage is directed to be ascertained and settled by the 
said recited act in the 49tli year of his said Majesty’s reign. 


It has been before observed, that (he operation of the It^gulabon* 

^ , of the Cm<[ue 

above acts is especially restrained from affecting the pri- Ports. 

vileges of the Cinque Ports, which are therefore governed 

by regulations enacted for them in other statutes. The 

principal of these rules, as respects salvage, are : By an 

act of Geo. I. (i) the lord warden is authorised to appoint 

commissioners, of whom any one may adjust the salvage 
% 

(5) Continued by 3 Geo. I. c..l3. of Winchelsca and Rye. The li- 
s. 5. The Cinque Ports arc Dover, mils are defined in 48 Geo. 111. c. 

Sandwich, Romney, Haaiings, and 130, s. 20. 

Hythc, and the two ancient towns 
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Of Salrage. for cables and anchors. By the statute of Geo. II. (c) the 

Lord Warden of the Cinque Ports, and the Lieutenant 
of Dover Castle, the deputy warden of the Cinque Ports, 
the judge official and commissary of the Court of Admi- 
Of the Cinque ralty of the Cinque Ports, two ancient towns, and the 

members thereof, and all and every of them, and all and 
every person appointed by the lord warden pursuant to the 
beforO-montioned statute of Geo. I. are to be the persons 
appointed to put in execution the several statutes within 
the jurisdiction of the Cinque Ports, two ancient towns, 
and members thereof, in the same manner as any justice 
of pence, or other persons, are authorized to do in other 
places. 


t 

And hy an act passed in the 48th year of his present 
Majesty’s reign, (d) in which the act of Geo. I, before 
alluded to is recited; and in which it is also recited, 

that it is found expedient that the commissioners of 
salvage appointed by the lord warden should have further 
powers granted them for the purpose of deciding in all 
other cases of services rendered to shipping not provided 
for by the said former acts; it is enacted, that it shall and 
may be lawful for the lord warden of the Cinque Ports 
for the time being to nominate and appoint, by any instru¬ 
ment or instruments under his hand and seal, three or more 
substantial persons in each of the Cinque Ports, two an¬ 
cient towns, and their members, to adjust and determine 
any difference relative to salvage, which may arise be¬ 
tween the master of any vessel and the person or persons 
bringing such cables and anchors ashore ; and in case any 
ship or vessel shall be either forced or cut from her cables 
and anchors by extremity of weather, or by any other 
accident whatever, and leave the same in any roadstead, 
or place within the jurisdiction of the Cinque Ports, two 
ancient towns, and their members, and the salvage cannot 
be adjusted between the persons ^concerned; then the same 


(<) 26 Geo. 11. c. 19. 1.10. 


(tf) 48 Geo. lit. c. 1J0« 
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shall be determined by any three or more of the said per- Of Salragsp 
Rons so to be appointed as aforesaid, within the space of 
twenty-four hours after such difference shall be referred to 
tlieiii for their determination thereof; any usage or custom 
to the contrary in any wise notwithstanding.’’ 


By this new act, also, the commissioners are authorised Of the Cinque 
to decide on all claims made by any person whatsoever, 
for services of any sort or description rendered to any 
vessel, as well for carrying out anchors, cables, or stores, 
from any place within the jurisdiction, as for conducting 
vessels from the Downs, and other bays and roadsteads on 
the coast of Kent, Sussex, and Essex, and from the island 
of Thanet, or from the sea, or any place, to Ramsgate, Do¬ 
ver, or any other place within the jurisdiction, or for the 
saving or preserving within the jurisdiction any goods or 
merchandises, wrecked, stranded, or cast away from any 
vessel, the master or owners thereof, or their agent, being 
present at the place where the commissioners arc sitting; 
and this, whether the ship shall have been in distress or 
not. But no commissioner can act for any other port or 
place than that in which he is resident; and either party 
may, within twenty-four hours aft^r the award, declare his 
desire of obtaining the judgment of some competent Court 
of Admiralty, with respect to the salvage or compensation; 
ill which case the salvors must forthwith declare whether 


they will proceed in the admiralty of England, or in the 
admiralty of the Cinque Ports, and must proceed by mo¬ 
nition within twenty days from the date of the award; and 
the commissioners are to permit the ship and cargo to de¬ 
part on their voyage, or deliver the goods to the owners, 
taking bail in double the amount of the sum awarded. 
All anchors, cables, merchandise, and marine stores, found 
by boatmen and others, are to be delivered at Ramsgate, 
Deal, or Dover, or such other place of public deposit as 
shall be declared by thq Lord Warden ; and the officers 
of the Lord Warden may seize such articles either at sea 
or on shore. The statutes then reserve the jurisdiction 
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OfSalrage. ©f the Courts of Admiralty: that of the Courts of com¬ 
mon law is holden to remain in all cases, except where 
expressly excluded by a provision in the statute, (e) 

Secondly, As to salvage in the case of capture and re¬ 
capture. 

I 

In the case of By the ancient marine law of England, and before any 
re-cnpiure.*^- parliament upon the subject, it was holden, that 

property in ships and cargoes was not so changed by cap¬ 
ture as to bar the owner in favour of a vendee, or re¬ 
captor, till there had been a sentence of condemnation by 
a competent court. Upon tliis principle, judgment was 
given in the Admiralty Court in a very early case, decree¬ 
ing restitution of a ship re-taken by a privateer, though 
she had been fourteen weeks in the enemy’s possession. 
Another case was decided upon the same principle, though 
the vendee had possessed the property for a long time, 
and after two preceding sales and many voyages. (/) Ac¬ 
cording to this law, therefore, the Jus posl/iutinit of the 
owners continued till the actual condemnation of the ship, 
which subsequent acts of parliament, now about to be 

quoted, have extended; so that this right of the owner 

• 

now continues, for ever. ^ By the effect of these statutes, 
the owner is now entitled to have his ship and goods re¬ 
stored to him, however distant the time of rc-capture may 
* be from that of the original taking, and whether they were 

retaken after condemnation or before. 

The two first of these statutes are of the reign of 
George II. (g) , By these acts, taken together, all ships 
and vessels of His Majesty’s subjects, which had been cap¬ 
tured by the enemy, and were retaken, either by men of 

war, or by privateers, were decreed to be restored to the 

% 

(«) 48 Geo. III. c. 130. sec. 1 to (g) IS Geo. II. c. 4, and 29 Geo. 
9, inclusive. II. c. S4. 

(/) 2 durr. 694. 
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original owners^ upon paying for salvage the sums men- Of Salvage, 
tinned in the statutes ; and the quantum of salvage to be 
paid to privateers was made to depend upon the.length of 
time which the re-captured vessel had been in the enemy’s 
hands; such salvage, however, never to exceed a moiety 
ofthe value. 


The distinction has been abolished by the later prize case of 

II . . capture and ' 

acts ; (n) and the rate of salvage payable in all cases is re capture, 
fixed to one-eighth in value, if the re-capture be made by 
any of His Majesty’s ships; and to one-sixth, if by a priva¬ 
teer or other ship. It is enacted by these acts, that if any 
ship or vessel, or boat taken as prize, or any goods there¬ 
in, shall appear and be proved in any Court of Admiralty 
having a right to take cognizance thereof, to have belonged 
to any of His Majesty’s subjects of Great Britain or Ire¬ 
land, or any of the dominions and territories remaining 
and continuing under His Majesty’s protection and obe¬ 
dience, which were before taken or surprised by any of 
His Majesty’s enemies, and at any time afterwards again 
surprised and retaken by any of His Majesty’s ships of 
war, or any privateer, or other ship, vessel, or boat, under 
His Majesty’s protection and obedience; that then such 
ships, vessels, boats, and good8,^and every such part and 
parts thereof as aforesaid, formerly belonging to such His 
Majesty’s subjects, shall, in all cases (save in such as are 
hereafter excepted,) be adjudged to be restored; and shall 
be, by decree of the said Court of Admiralty, accordingly 
restored to such former owner or owners, or proprietors, 
he or they paying for and in lieu of salvage, (if retaken by 
any of His Majesty’s ships,) one-eighth part ofthe true value 
of the ships, vessels, boats, and goods respectively, so to be 
restored, which said salvage of one-eighth shall be awarded 
and paid to the flag-officers, captains, officers, seamen, 
marines, and soldiers, in His Majesty’s said ship or ships 


(A) 33 Geo. III. c. 66. s. 49. and Geo. Ill* c. 79. f. 7. 48 Geo. III. 
43 Geo. III. c. 160. s. 39. aod 45 c. 139. 
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OfSalrage. of war, to be divided in such manner as before in this act 

In the case of is directed touching the share of prizes belonging to the 
r^^pfure^ flag-officers, captains, officers, seamen, mariners, and sol¬ 
diers, where prizes are taken by any of His Majesty’s ships 
of war; and, if re-taken by any privateer or other ship, 
vessel, or boat, one-sixth part of the true value of the 
said ships, vessels, boats, and goods; all which payments 
to be made to the owner or owners, officers, and seamen, 
• of such privateer, or other ship, vessel, or boat, shall be 
without any deductions, and shall be divided in such man¬ 
ner and proportions as shall have been agreed on by them 
' as aforesaid; and in case such ship, vessel, or goods, shall 
have been retaken by the joint operation or means of one 
or more of His Majesty’s ships, and one or more private 
ship or ships, then the judge of the High Court of Admi¬ 
ralty, or other Court having cognizance thereof, shall 
order and adjudge such salvage to be paid to the re¬ 
captors, by the owner or owners of such re-taken ship, 
vessel, or goods, as he shall, under the circumstances of 
the case, deem fit and reasonable; which salvage so to be 
adjudged shall be accordingly paid by the owners of such 
re-taken ship, vessel, or goods, to the agents of the re¬ 
captors, in such proportions as the Court shall adjudge; 
but if such ship or vessel, so re-taken, shall appear to have 
been, after the taking by His Majesty’s enemies, by them 
set forth as a ship or vessel of war, the said ship or vessel 
shall not be restored to the former owners or proprietors, 
but shall in all cases, whether re-taken by any of His Ma¬ 
jesty’s ships, or by any privateer, be adjudged lawful prize 
for the benefit of the captors. 


The above, therefore, is the law of salvage, with re¬ 
spect to capture and recapture, in a period of hostilities. 
We shall proceed to illustrate its application in the prin¬ 
cipal caes which have arisen under this head in the Courts 
of Law and Admiralty. In the courts of law, these cases 
are ve,ry rare, the proceedings being less convenient, and 
attended with more expence, than the process of the Ad- 
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miralty; which is, moreover, the peculiar jufisdiction for Of Salrage, 
cases of this kind. 

It is a first principle that in the case of one vessel Of Salvage in 
saved by another, the master and crew are strictly the ture*aud*^re- 
only salvors. The owners claim only under the equitable capture, 
consideration of the Court, for the risk of their vessel, &c. 
the Court being not disposed to allow their claim to any 
great amount, (i) 

A convoying ship may be entitled to salvage for the re¬ 
capture of a vessel which was first taken under its pro¬ 
tection, provided the vessel were effectually carried off, 
and possessed by the enemy, (k) A ship once sent forth 
and employed aS a privateer, or vessel of war, falls within 
the exception, and is not to be restored upon recapture, 
although at the time of the recapture it may be employed 
purely as a merchant ship, carrying a cargo, without any 
commission of war or any arms, except a few muskets for 
self-defence. (/) But the mere act of putting men on 
board a captured ship, which was armed at the time, and 
employing her as a cruizer, without a commission of war, 
does not bring the ship within the exception, nor defeat 
the riglit of the original owner, (jya) 

If a ship captured by the enemy be voluntarily aban¬ 
doned by him at sea, after taking out the crew, either be¬ 
cause he may be unable, or may not think it worth while, 
to carry her into port, and she be found and taken pos¬ 
session of by a British ship of war; this is not a recap¬ 
ture within the Act of Parliament; and the Court of Ad¬ 
miralty is not restricted as to the rate of salvage, but may 
apportion it to the nature and merits of the case, (n) 

(t) San Bernardo, Larctta, 1 Rob. (m) The Horatio Nelson, 6 Rob. 

177. 320. 

(k) The Wight, Ford, 5 Rob. (n) The Gage, Mitchell, 6 Rob. 

A. R. 215. 273. The Lambton,/tf. 275« note; 

(0 L'Actif, Lorrial, 1 Edw. 185. and the Lord Nelson, 1 Edw. 79. 
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Of Salvage. regulations in the acts apply to the cases of ships cut 

In the case of out from under a fort, as well as to recaptures in the open 

capture and these acts allow no distinction or extra reward 

rc-capture. 

ill remuneration of the greater personal gallantry of the re¬ 
captors ; but where the case does not come within the rules 
prescribed by the statutes, the Court of Admiralty will 
exercise a liberal discretion, (o) The Court of Admiralty 
will likewise exercise great liberality towards non-com- 
« missioned captors. In one case, the Court gave the whole 
proceeds' (after condemnation) as a droit of Admiralty; 
one-third to the owners, and two-thirds to the crew ; to 
be divided according to the usual proportion in sloops of 
war.(p) In another case, during the late war, where non- 
commisioned persons recaptured an English ship with a 
French cargo on board, the Court gave the salvors one- 
sixth for the ship, and the whole of the cargo; the latter 
being of small amount, (q) According to the general rule, 
salvage is not due for neutral ships retaken from tlie 
enemy; the presumption being, that such capture has 
arisen from mistake, and that justice would have been 
done, if the vessel had been carried into the port of the 
enemy. But the conduct of France during the last war 
induced the Courts of this country to depart from this 
general rule, and to allow salvage on the recapture of 
neutral property from the French, (r) Upon this principle 
salvage was given on recapture of nCutral property out of 
^ the hands of Spanish cruizers; such property having been 

taken under the Berlin decree, the English Court of Ad¬ 
miralty presuming that it would have been infallibly 
condemned if carried into a French or Spanish port, (s) 
And, upon a similar principle, salvage was given for bring¬ 
ing otr a Portuguese vessel and cargo belonging to British 
and Portuguese subjects, which had put into the port of 
Muros, in Spain, a port within the power of the French, 

(#) Apollo, Veal, 3 Rob. 308. (r) Huntress, Stinson, 6 Rob. 

(fi) Haase, X Bob. S86. 108. Carlotta, Pasqual, 6 Rob. 54. 

{4) Fortune, Gerrits, 4 Rob. 78. (t) Sansoin, Stevens, 6 Rob. 410. 
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though not within their actual occupation, (t) Upon the pf Wng# 

I » .1 1 t • j m the caie of 

same general reason, where a neutral merchant shipped capture and 

goods on board a British armed ship, and was Captured by 
the enemy, but afterwards re-captured; the Court of Ad¬ 
miralty held, that inasmuch as there was every ground 
for her condemnation, though a neutral, had she been car¬ 
ried into the enemy’s port, salvage was due to the re¬ 
captors. (u) 

Salvage on re-capture, under the general maritime law, 

' is taken out of the act of parliament by the circumstance 
that the re-captured vessel never came into the possession 
of the re-captor. (:r) This was a case of salvage on re¬ 
capture of a British merchantman, which had separated 
from her convoy during a storm, and had been brought to 
by a French lugger, which came up, and directed the master 
to stay by her till the storm moderated, when they would 
send a boat on board. The lugger continued alongside, 
sometimes a-head and sometimes a-stern, and sometimes 
to windward, for three or four hours. A British frigate 
coming in sight, chased the lugger, and captured her; 
during which time the merchantman made her escape, 
rejoined the convoy, and came into Pool. Sir William 
Scott, in giving judgment said, that the only question was, 
whether it was a case of salvage under the Act of Parlia¬ 
ment, the vessel never having come into the actual posses¬ 
sion of the re-captor. I rather incline (he says) to think it 
is not. The terms of the Act of Parliament, if at any time 
afterwards surprised and reialcen by any of his Majesty^s 
ships of ujflr, <S’c., seem to point to a case attended with 
the circumstance of an actual possession taken. But if it 
be not a case of re-capture under the act, it is, however, 
still a case of salvage under the general maritime law; 

(0 Pensameiito, Felix, Alacal- (r) The Edward and AWy, S 
haetii, Edw. 115* Rob. SOS. 

(m) Fannji Lawton, Dad. 44S. 

VOL. II. 


a 
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Of Salvage 
ia the case of 
capture and 
re-capture. 


andfthfll {five the sume reward lu if it had been under the 
Act of Pariiainent.”( 3 ^) 

Where salvage is settled by the commissioners of the 
Cinque Ports by the statutes of 12 Antie and 26 Geo. 11., 
their award may be pleaded to proceedings in the Admi¬ 
ralty Court; snd such aw urd is not required in writing. («) 


During the late war, some cases of military salvage 
arose in tlie Admiralty Courts ; and the rule with respect 
to this species of salvage seems to be, that it will not be 
given except in cases where the property rescued w as either 
in the possession of the enemy, or so nearly, ns to be 
certainly and inevitably within his grasp. But, in cases 
where this claim of salvage cannot be supported, the 
Court nevertheless will not overlook actual service in 
preserving the ship and cargo from distress, (a) 


The Courts of Admiralty, proceeding upon equitable 
principles, will not extend the claim of salvage by an ap¬ 
plication of rigid rules, in cases where the property ivhich 
had been restored, in bail, to tlie proprietor, to answer 
salvage, has been destroyed by an Jiccident carrying with 
it neither censure nor penalty to the parties concerned. 
Therefore, in a case of demand for salvage on re-captured 
property, consumed by fire before the execution of the 
commission of the appraisement; the Court held that, 
under the valuation, the intervening accident must be 
considered at the risk of the joint property remaining 
within the custody of the Court for the purposes of jus¬ 
tice ; and that the loss must fall upon both parties, in 
the proportion of their several interests. The claim, 
therefore, for salvage on the original full value w'a* 


(Si) 3 Roh. 303, one-eighth snl- 3tS. 
vage given. ^a) Tlic Franklin, 4 Reb* t iT. 

(%) The American Hero, 3 Rob. 
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overruled. (A) To a case of joint service', where ineti Of Salvage 
of war and transports were associated in a common ex- 
pedition, the Court refused salvage to a Kiiih'^s ship for re-capture, 
rescuing from the hands of the enemy a hired transport, 
upon the principle that the officers of the ship had only 
done their duty, and whdt they were bound to do, for 
a companion in a common danger, (c) Salvage will not 
be given for the rescue of a ship, not actually taken from 
the possession of tlie enemy, but which had been previ¬ 
ously released on bail; (rf) and the right of the re-captors 
to salvage is extinguished by a regular sentence of con¬ 
demnation carried into execution, and divesting the owners 
of their property. But where tiffe property is restored by 
application to the royal authority, and the master is again 
put into possession, the Court of Admiralty will look to 
the equity and substance of the proceeding, and will not ^ 

consider the right of the salvors to be affected by the legal 
fiction of conversion, (c) In no instance has more than 
one half boon decreed by way of salvage, except when 
the crown alone has been concerned, and no claim made 
for a private owner, {f) 


?dany complicate cases have arisen in questions of sal- Ofsalvngc, ia 

vage where the re-capture has been ioint. There is an 
, • j- . 1 . . the re-capture 

oljvious distinction la the Admiralty Courts, as to asso- isjoiiu. 

elated ships employed on a specific service, and a fleet not 
so associated; and this equally bolds its to single ships. 

A privateer actually in chase, and coming up first, has been 
allowed to share with a king’s ship in salvage on re-cap¬ 
ture; and the apportionment of the reward Avas according 
to their respective forces, (g) And in a caseAvhere a priva¬ 
teer was the actual re-captor, and a king’s ship in sight, 
the Court decreed one-sixth salvage to be paid by the 
owners of the re-captured vessel, and only alloAved the 


(6) Three Friends, 4 Rob. 268. (e) Chnrl6tte Caroline, Dod. 192. 

(tO The UeUe, Edw. 60. (/) L’Espcrance, Dod. 46. 

(d) Robert Hde, Edw. 265. ff) Waustcad, Edw. 368. 

8 2 
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king's ship to share against the privateer as upon an 
eighth, (g) 

I 

It does not fall within our purpose to examine the nu¬ 
merous cases in which a share in prizes is claimed upon 
the ground of joint capture ; but as many of these cases 
involve the question of salvage as upon a re-capture, it 
may be necessary to refer to some of the leading decisions. 

It is not essential that two ships should have pursued 
tlie enemy in precisely the same or a parallel direction ; 
even a sailing in opposite directions, with the intention of 
capturing, will not defeht the unity of purpose or opera¬ 
tion. But an anirnas persequendi, coupled with an erro¬ 
neous course, is not sufficient; nor will a mere going in 
search establish a joint jhirsuit. And when a ship or fleet, 
by accident or design, diverts the course of an enemy’s ship, 
and thereby occasions capture by a totally distinct force, 
it cannot be considered a joint capture. (//) It is not the 
disposition of the Court to extend the intcre.sts of joint 
captors beyond the present limits; no service, therefore, 
antecedent or subsequent, unless the ship be employed 
in the identical service of the expedition, will impart a 
prize ihlorost.f/) (Jonstruefive assistance by boafs can¬ 
not entitle (he ships to which they belong to share, though 
actiia! capliire by the boats would be sufficient for (hat 
purpose, for they are a part of the force of (!ie ship. ( /) 
Tiie admission of a constructive captor to share uith the 
actual captor cannot be so far extended as to let in 
another sl.ip, which Iiad been a joint chaser, previously 
with such con.struclive captor, where there avus no contri¬ 
bution of assistance, either virtual or actual, but only a 
picking up of (ho boats of the ship, which hecaine after¬ 
wards the constructive captor; (A') and the otiKs probandi 


if:) The Providence, Edw. 270. 
(ft) Le Xicinen, Dod. 9. 

[i) Buenok A}res, Dod. 33. 


(j) La Belle Coquelte, Dod. 20 , 
(A:) Financier, Dod. 66. 
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Jies upon the joint captor to make out Iiisr Dark¬ 

ness intfrveninfif and preventing sight will not univ rsaily j J ^ 
exclude from a right to share ; nor can the o|:Tiosite rule 
be universally laid down : but if the asserted joint captor 
continued steering the same course with the prize, and but 
for darkness must have been in sight, the Court will sus¬ 
tain the claim, (ot) The circumstance alone of being in 
sight entitles a ship to share in the prize, unless the case 
fall within the exceptions, (w) But a revenue cutter is 
not entitled to share with the actual captors, merely on 
the ground of being in sight, (o) It is a clear rule of law, 
that when ships are engaged in a joint enterprise, and are 
acting under the orders of the same superior officer, they 
are entitled to share in each other's prizes. (/)) 

We have cited the above cases in order to shew the 
principle upon which the Court of Admiralty proceeds in 
determining (juestiuns of capture, w hether they are joint 
or several. It is unnecessary to observe that cases of cap¬ 
ture frequently resolve themselves into mere cases of re¬ 
capture, ujjon which the question of salvage arises. In 
all cases where the re-capture is joint, the Court governs 
itself by the .same equitable principles which it applies to 
the cases of simple rc-capture, and apportions the salvage 
accordinyrlv. 

No rule is prescribed by the law of England in the case of gaiva<re 
of foreign property rescued. In cases of rescue by British ou rescue, 
subjects, the Court usually adopts the proportion of re¬ 
capture; but it is not bound so to do, neither is the re¬ 
ward limited. In respect to foreigners the only guide is, 
that of quantum meruit. And every person assisting in a 
rcKCUo acquires a lien in rem. And t]»e Court of Admi¬ 
ralty will exercise jurisdiction over a foreign ship rescued 

(/) Union, Dod. 349., and John (n) Sparkler, Dod.SGO. 

Ib, SflS. (ff) Bellona, Bdw. 63. 

(m) Union, Dod. 349. (p) EmpreM, Uod. 372. 
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OF Salvage on from the enemy, where thei e in any Elritish subject 
rescue. corned in the rescue who prays to be rewarded; and 

therefore, in a case of salvage on re-capture of an Ame¬ 
rican ship by the crew, part of whom were British seamen, 
and claimed to be rewarded, the Court overruled the 
protest against their jurisdiction. It should seem, more¬ 
over, that foreign seamen, rescuing a, forQign ship and 
cargo, and bringing them to this country, miglit entertain 
, an action in rent in the British Admiralty Courts, (q) In 
a case of rescue from the enemy on the part of a British 
master and boy, one-sixth was given ag salvage, the Court 
holding it to be a case of great merit- (r) 

It is the peculiar law of England to restore to the former 
owner British property captured and re-taken from the 
enemy; the jus poslli?ninii still remaining so long as the 
property is in the hands of the enemy. But the prize 
act ( 5 ) does not give restitution where vessels so taken 
have been sent forth after capture by the enemy for the 
purposes of war. (0 

Ofsalvageon the case of the ships re-captured from the French at 

Oporto, by the allied British and Portugese army, the 
force. Court refused salvage on Portuguese property, but gave 

it on British without distinction, including the cargoes 
which had been relanded and warehoused by the enemy, 
and estimated ^he value at the port of restitution, (u) 
And in the Admiralty Court the army is alone considered 
as re-captors, and entitled to sustain a claim of salvage, for 
service done without the co-operation of the naval force.fx) 
But the liberation of the property by the array must be 
the immediate and direct consequence of military opera¬ 
tions, either in the vicinity of the place besieged, or so as 


(0 L'Actife, Edw. 1S5. and lee 
ante. 

(u) ProgreM, Edw. 310. 

(dp) /*. 


( 5 ) Two Friendu, 1 Rob. 379. 
(r) Beaver, 3 Rob, 293, 

(«} 45 Geo. 1II« c. 73, 
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to have an immediate influence on its surrender. Cy) And 
possession of the port of the enemy, in which the vessels 
were contained, was deemed a sufficient capture to entitle 
the re-captors to salvage, without having actual possession 
of each individual ship. And it is not necessary that it 
should be the primary intention of the captors to recover 
the property ; but it will be sufficient if the service be per¬ 
formed, and the recovery of the property be the immediate 
and necessary result, (s) So persons not in a military ca¬ 
pacity, but. merely acting as private individuals, if they 
happen by any successful effort to rescue property from the 
enemy, will be entitled to salvage, (fl) And re-capture by 
the conjunct operations of the army and navy is within 
the provisions of the prize act, which was drawn only with 
the intention of expressing the meaning of the law of na¬ 
tions as it at present exists, (b) 

In the re-capture, of which we have been speaking, the 
Court gave salvage on the freight of those vessels which 
w'ere chartered for one entire voyage out and home ; con¬ 
sidering them in the course of earning their freight whilst 
in the harbour of Oporto. But salvage was not given 
upon the freight of vessels taken up at Oporto, whose 
voyage had not commenced- (r) 

In the case of the Actaeon (d) salvage was decreed on 
neutral vessels re-captured from the Frei^ch, not having 
certificates of origin on board. The Court in this case 
repeated the well-known principle, that no salvage was 
due >vhere a service was not actually performed, or where 
a loss was not highly probable : but added, that where 
there was ground to apprehend that the prize court of the 
belligerent would have considered the capture legal, the 
r€!-captors should be entitled to salvage, (c) 

Progres# Edw. tl5. 

i%) Ih. 2JI. 

(a) Dod. 117. 

(b) lb. SI4. 


Of Salvage of 
iniltUry re- 
capturo. 


(e) /».S93. 
{d) £dw. 154. 
(#) lb. *60. 
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TO THE 

LAW OF SHIPPING AND NAVIGATION 


12 Car. II. c. 18. 

jtn Act for the Encouraging and Increasing of Shipping 

and Navigation. 

For the increase of Shipping and encouragement of the Na¬ 
vigation of this nation, wherein, under the good Providence and 
protection of God, the wealth, safety, and strength of this kingdom* 
is so much concerned; Be it enacted, by the king’s most excellent 
Majesty, and by the Lords and Commons in this present parlia¬ 
ment assembled, and by the authority thereof, that from and after 
the 1st day of December, 1660, and from thenceforward, no goods No goods shall 
or commodities whatsoever shall be Imported into, or exported out }?® *™Ported 
of any lands, islands, plantations, or territories to His Majesty be- atio^s, but*in”^" 
longing, or in his possession, or which may hereafter belong unto, English-built 
or be in the possession of His Majesty, his heirs and successors, in ®***^*®* 

Asia, Africa, or America, in any other ship or ships, vessel or 
vessels whatsoever, but in such ships or vessels as do truly, and 
without fraud, belong only to the people of England or Ireland, 
dominion of Wales, or town of Berwick-upon-Tweed, or are of 
the built of and belonging to any of the said lands, islands, plant¬ 
ations, or territories, as the proprietors and right owners thereof, Master and 
and whereof the master and three-fourths of the mariners at least marhiere Wg- 
are English; under the penalty of the forfeiture and loss of all the 
goods and commodities which shall be imported into or exported ^®“***y' 
out of any the aforesaid places, in any other ship or vessel, as also 
of the ship or vessel, with all its guns, furniture, tackle, ammuni¬ 
tion, and apparel; one-third part thereof to His Majesty, his heirs 
and successors; one-third part to the governor of such land, plant¬ 
ation, island or territory where such default shall be committed, in 
case the said ship or goods be there seized, or otherwise that third 
part also to His Majesty, his heirs and successors; and the other 
third part to him or them who shall seize, inform or sue for the 
same, in any court of record, by bill, information, plaint, or other 
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action, Hherein no essoin, protection or wnger of law shall be al¬ 
lowed ; and nil admirals and other commanders at sea, of any the 
ships of war or other ship having commission from His Majesty, or 
from his li»eirs or successors, are hereby authorized and strictly re¬ 
quired to seize and bring in. as prize, all' snch ships or vessels as 
shall have olieiided contrary hereunto, and deliver them to the 
Court of Admiralty, there to be proceeded ag^iitV; and, in case of 
condemnation, one moiety of such forfeitures shall he to the use of 
such admirals or commanders, and their companies, to be divided 
and proportioned amongst them, according to the rules and orders 
of the sea, in case of ships taken prize ; and the other moiety to 
the use of Hia. Majesty, his heirs and successors. 

11. And be it enacted, That no alien or person not born within 
the allegiance of our Sovereign Lord the King, his heirs and suc¬ 
cessors, or naturalized, or made a free denizen, shall from and 
after the 1st day of Febiuary, which shall be in the year of our 
Lord 1661, exorcise the trade or occupation of a merchant or 
factor in any of the said places ; upon pain of the forfeiture and 
loss of nil his goods and'chattels, or which are in his possession ; 
one-third to His Majesty, his heirs and successors ; one-third to 
the governor, of the plantation, where such person shall so oifeiid ; 
and the other third to him or them that shall inform or sue for the 
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Goods of Asia, 
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same in any of Jlis Majesty’s Courts in the plantation where such 
ofl'enre shall he committed ; and all governors of the said lands, 
islands^ platitatious or torritories, avid every of them, are hereby 
strictly required* and commanded, and' alL’who hereafter shall 
mnd^ governors of any. such islands, plantations or territories^ by 
Ills Majesty, his Iveirs or successors, shall before thefr entrance 
into their government-take a solemn oath, to do their utmost, that 
every (he aforementioned clauses, and all tlio-matters and things 
therein contained^ shall be punctually and fide observed ac¬ 
cording to the- true intent anrl meaning thereof; and upon com¬ 
plaint and jHoof'made before Hh Majesty, his heirs or soccessors, 
Of such as/sliall'beby him or them thereunto authorized and ap¬ 
pointed, that any the said governors hare been willingly and 
wittingly negligeiit’in doing-^their duty accordingly, that the said 
governor so oihending shall be removed from his government; 

HI; And it is further enacted by-the authority aforesaid, that no 
goods or commodities whatsoever, of'’the growth, production or 
manufacture of Africa, A^ia^ or America, or of any part thereof, 
or which are described or laid* down in the usoal maps^ or cards of 
those places, be imported into England, Ireland or Wales^ islands 
of-Gaernecyi^and Jersey, or-town of Berwick-upon-Tweed, in any 
other ship or>shSps, vess^ or vessels, whatsoever, but in such as do 
truly, and Without fraud belong only-'to the people of'England or 
Irelaud^ domiiHon of Wales,^ ordown of Berwick^upon-Tw^,' or 
of the lauds, islands, pknitaiirons^ or^erritorios in A^ia, Africa, or* 
Avncrica, to HisdVlajeitj belonging, as^thovproprietors and right' 
owners thereof, and'Whereof thomastea^ and'three^foartba'-at least 
oftbe. mariners are EoglUk*; under tho'ponaity of the^farfaiture of ' 
all such goods andcommoditiec, ttud-of the ehip^or vessel jn'which^ 
they-wei^O'import«d| withMiM'hee'gnnay taekle, furoitocey atmnuniw 
tioii^ and*apparel; one^moietydo^HbMAjeety, his^hwri^and'^sac* 
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cessors ; an4 the olbQr to bip^ qx; who shall seiae, in- 

form or sue for the ^apie in any Court of Record, by bill, inform¬ 
ation, plaint, or other action, wherein np essoin, protection or 
wager of law shall be allowed. 

IV. And it is further enacted by the authority aforesaid, that 
no goods or coipmodities that are of foreign growth, production or 
manufacture, and which are to.be. broqght. into England, Ireiaud^ 
Wales, the islands of Guernsey and Jersey^ or town of Berwick- 
upon-Tweed, in Eiiglish-built shipping, or otiier shipping belong¬ 
ing to some of the aforesajd places, and navigated by English 
mariners, as aforesaid, &hall bo shjpped or. brought from any other 
place or places, couptry or countries, but only from those of the 
said growth, production, or' inanufacture, oc from those porta 
where the said goods and commodities can only be, or are, or 
usually have been, first shipped for iraptsportalion, and from none 
other places or countries; under the penalty of the forfeiture of 
all such of the aforesaid goods as shall be imported from any other 
place or country contrary to the true intent apd meaning hereof, 
as also of the ship in which they w.ere imported, with all her guns, 
furniture, ammunition, tackle, and apparel; one moiety to His 
Majesty, his heirs and successors, and. the other moiety to him or, 
them that shall seize, inform or sue.for the same in any Court of 
Record, to be recovered as is before expressed. 

V- And it is further enacted, by the authority aforesaid, that 
any sort of ling, stock fish, pilchard, or any other kind of dried or 
salted fish, usually fished for and caught by people of England^ 
Ireland, Wales, or town of Berwick-uppn-Tweed, or. any sort of 
cod-fish or herring, or any oil or blubber made, or that shall be 
made of any kind of fish whatsoever, or any whale-fins or whale¬ 
bones, which shall be imported into England, Ireland, Wales, or 
town of Berwick-upon-Tweed, not having been caught in vessels, 
truly and properly belonging thereuntp, as, proprietors, and right 
owners thereof, and the said fish curc/J, sayed* and dried, and the 
oil and blubber aforesaid, (which shall, lie accounted and pay as^ 
oil,) not made by the people, thereof, and shall be imported into. 
England, Ireland, or Wales, or. town of Berwick-upon-Tweed^ 
shall pay,double alien’s customs. 

VI. And be it further enacted by. the authority, aforesaid, that, 
from henceforth it shall not b« lawful to apy person ox persons 
whatsoever, to load or cause to be loaden and carried tu apy 
bottom or bottoms, ship or ships, vessel or. vessels whatsoever, 
whereof any stranger or strangers born, (unless such as shall be 
denizens or naturalized,) be owners, part owners, or master, and 
whereof thre.e-fourths of the mariners atdeast shall nat be English, 
any Ash, victual, wares, goods, commodities, or.things, of what^ 
kind or nature soever the same shall be, from oue port or creek of\ 
England, Ireland, Wales, islands of Gueyiuey ox. Jersey, or town 
of Berwick-upon-Tweed, to anp.ther poxt.or croekof the same, or 
of any of them; under penalty for evecy.onj^.that shaU oiTppd con¬ 
trary to the, true, meaning of this brapchiof this .present ^apt, to for¬ 
feit all such goods as sht^n be leaden, and carried iu,aiiy such, ship 
or vessel, together with the.ship or vessel, and.all her guns, am. 
inunltioD, tapkle, furniture, and apparel; one^.moiety to His Mt- 
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jesty, his heirs and successors, and the other moiety to him or them 
that shall inform, seize, or sue for the same in any Court of Re¬ 
cord, to be recovered in manner aforesaid. 

VJI. Apd it is further enacted by the authority aforesaid, that 
where any ease, abatement, or privilege is given in the book of 
lUtesToextend goods or commodities imported or exported in English- 

built shipping, that is to say, shipping built in England, Ireland, 
AVales, islands of Guernsey or Jersey, or town of Berwick-upon- 
Tweed, or in any of the lands, islands, dominions, and territories 
to Ills Majesty in Africa, Asia, or America, belonging, or in his 
possession, that it is always to be understood and provided, that 
the master and three-fourths of the mariners of the said ships at 
least be also English ; and that where it is required that the master 
and three-fourths of the mariners be English, that the true intent 
and meaning thereof is, that they should be such during the whole 
voyage, unless in case of sickness, death, or being taken prisoners 
in the voyage, to be proved by the oath of the master or other 
chief oRicer of such ships. 

VIII. And it is further enacted by the authority aforesaid, that 
no goods or commodities of the growth, production, or manufac¬ 
ture of Muscovy, or of any of the countries, dominions or ter¬ 
ritories to the Great Duke or Emperor of Muscovy, or Russia be¬ 
longing, as also that no sort of masts, timber, or boards, no foreign 
salt, pitch, tar, rosin, hemp, or flax, raisins, figs, prunes, olive-oils, 
no sorts of corn or grain, sugar, pot-ashes, wines, vinegar, or 
spirits cMed aqua vtiw, Or brandy wine, shall from and after the 
Ist day of April, which shall be in the year of our Lord 1661, be 
imported into England, Ireland, Wales, or town of Berwick-upon- 
Tweed, in any ship or ships, vessel or vessels whatsoever, but in 
such as do truly and without fraud belong to the people thereof, 
or some of them, as the true owners and proprietors thereof, and 
whereof the master and three-fourths of the mariners at least are 
English. (1) And that no currants nor commodities of the growth, 
man or Turkish production, or manufacture of any of the countries, islands, domi- 
vinpire. nions, or territories to the Othoman or Turkish empire belonging, 

shall from and after the 1st day of September, which shall be in the 
year of our Lord 1661, be imported into any the aforementioned 
places in any ship or vessel, but which is of English-built, and na¬ 
vigated, as aforesaid, and in no other, except only such foreign 
ships and vessels as are of the built of that country or place of 
which the said goods are the growth, production, or manufacture 
respectively, or of such port where the said goods can only be, or 
most usually are, first shipped for transportation, and whereof the 
master and three-fourths of the mariners at least are of the said 
country or place, under the penalty and forfeiture of ship and 
goods, to be disposed and recovered as in the foregoing clause. 

IX. Provided always, and be it hereby enacted by the authority 
aforesaid, that for the prevention of the great frauds daily used in 
colouring and concealing of alien’s goods, all wines of the growth 
of France, or Germany, which from and after the 20tb day of 
October. 1660, shall be imported into any of the ports or places 
aforesaid, in any other ship or vessel than which doth truly and 
without fraud belong to England, Ireland, Wales, or town of Ber- 
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wick-upoii*Tireed, and navigated with (he mariners thereof, as 
aforesaid, shall be deemed alien’s goods, and pay all strangers cus« 
toms and duties to His Majesty, his heirs and successors, as also to 
the town or port into which they shall be imported ; and that all 
sorts of masts, timber or boards, as also all foreign salt, pitch, tar, 
rosin, hemp, flax, raisins, figs, prunes, olive-oils, all sorb of corn 
or grain, sugar, pot-ashes, spirits commonly called brandy wine, or 
aqua vitas^ wines of the growth of Spain, the islands of the Canaries 
or Portugal, Madeira, or Western islands; and all the goods of the 
growth, production or manufacture of Muscovy or Russia, which 
from and after the 1st day of April, which shall be in the year of 
our Lord 1661, shall be imported into any the aforesaid places iu 
any other than such shipping, and so navigated ; and all currants 
and Turkey commodities which from and after the 1st day'of 
September, 1661, shall be imported into any the places aforesaid, 
in any other than English-built shipping, and navigated as afore¬ 
said, shall be deemed alien’s goods, and pay accordingly to His 
Majesty, his heirs and successors, and to the town or port into 
which they shall be imported. 

X. And for prevention of all frauds which may be used in co¬ 
louring or buying of foreign ships, be it enacted by the authority 
aforesaid, and It is hereby enacted, that from and after the 1st day 
of April, which*shall be in the year of our Lord 1661, ho foreign- 
built ship or vessel whatsoever shall be deemed or pass as a ship 
to England, Ireland, Wales, or town of Berwick, or any of them 
belonging, or enjoy the benefit or privilege of such a ship or vessel, 
until such time that he or they claiming the said ship or vessel to 
be theirs shall make appear to the chief officer or officers of the 
customs in the port next to the place of his or their abode, that he 
or they arc not aliens, and shall have taken an oath before such 
chief officer or officers, who are hereby authorized to administer 
the same, that snch ship or vessel was honii Jide and without fraud 
by him or them bought for a valuable consideration, expressing the 
sum, as also the time, place, and persons from whom it was bought, 
and who are his part-owners (if he have any); all which part- 
owners shall be liable to take the said oath before the chief olficer 
or oificers of the custoni-house of the port next to the place of their 
abode, and that no foreigner directly or indirectly hath any part, 
interest, or share therein ; and that upon such oath he or they 
si'iall receive a certificate under the hand and seal of the said chief 
olficer or oificers of the port where such person or persons so mak¬ 
ing oath do reside, whereby such ship or vessel may for the future 
pass and be deemed as a ship belonging to the said port, agd enjoy 
the privilege of such a ship or vessel; and the said olficer or officers 
shall keep a register of all such certificates as he or they shall so 
give, and return a duplicate thereof to the chief officers of the cus¬ 
toms at London, for such as shall be granted in England, Wales, 
and Berwick; and to the chief officers of the customs at Dublin, for 
such as shall be given in Ireland, together with the names of the 
person or persons from whom such ship was bought, and the sum 
of money which was paid for her, as also the names of all such per¬ 
sons who are part-owners of her, if any such be. 
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XI. And be it furthelr enacted by the authority afores&ld, that 
if any officers of the customs shai! from and after the said 1st day 
of April, allow the privilege of bein^a ship ot vessel to Englahd, 
Ireland, Ayales, or town of Berwick, 6^ any of them belonging to 
any foreign-built ship or vessel, until such certificaite be before 
them produced, or such p^oof and oath taken before them ; or if 
any olfficel: of the customs shall allow the privilege of an English- 
built-ship, oV other ship to any the aforesaid places belonging to 
any English or foreigu-boilt ship coming into any pbrt, and mak¬ 
ing entry of any goods, until examination whether the master and 
three.fourths of the marinel-s be English; or shall allow to any 
foirign-huilt ship bringing in the commodities Of the growth of the 
country where it was built, the privilege by this act to such ship 
given, until examination and proof whether it be a ship of the built 
of that country, and that the mastGi* and three-fourths of the 
mariners are of that country; or if any person who is or shall be 
made governor of any lands, islands, plantations, or territories in 
Africa, Asia, or America, by His Majesty, his heirs or successors, 
shall suffer any foreign-built ship or vessel to load or unload any 
goods or commodities within the precincts of their governments, 
until such certificate be produced before them, or such as shall be 
by them appointed to view the same, and examination whether the 
master and three-fourths of the mariners at least be English ; that 
for the first offence such officer of the customs and gover|^rs shall 
be put out of their places, offices, or governments. 

XII. IVovided always, that this act, or any thing therein con¬ 
tained, extend not, or be meant to restrain and prohibit the im- 
portafinn of any the commodities of the streights or Levant Seas, 
londen in English-built shipping, and whereof the master and 
three-fourths of the mariners at least are English, from the usual 
ports or places for lading of them heretofore within the sai^ 
streights or Levant Seas, though the said commodities be not of 
the very growth of the said places. 

XIII. Provided also, that this act, or any thing therein con¬ 
tained, extend not, or be meant, to restrain the importing of any 
East India commodities leaden in English-built shipping, and 
whereof the master and three-fourths of the mariners at least are 
English, from the usual place or places for lading of them in any 
part of those seas, to the southward and eastward of Cabo Bona 
Esperanza^ although the said ports be not the very places of their 
growth. 

Xiy. Provided also, that it shall and maybe lawful to and for 
any of the people of England, Ireland, Wales, islands of Guernsey 
or Jersey, or town of Berwick-upon Tweed, in vessels or ships to 
them belonging, and whereof the master and three-fourths of the 
mariners at least are English, to load and bring in from any of the 
ports of Spain or Portugal, or Western islands, commonly called 
Azores or Madeira, or Canary islands, all sorts of goods or com¬ 
modities of the growth, production or manufacture of the planta¬ 
tions or dominions of either of them respectively. 

XV. Provided that this act, or any thing therein contained, ex¬ 
tend not to bullion, nor yet io any goods taken, or that shall be 
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bonijide tak«ii, by w?iy of reprisal by any or ships liiateftgtng 
to TiOgland, Ireland, or Wales, islands of Ga^ni^ey or Jersey, cfc 
town of Berwick-upon-Tweed, and wbeneof the iviastdr and thiwe- 
fourths of the mariners at least are English, having eomniitfsion 
from Hu Majesty, his heirs or successors. 

XVI- Provided always, that this act, or any thing thereiacoHj. 
toined, shall not extend, or be construed to extend, to lay aliens 
duties upon any corn of the growth of Scotland, or to tiny Suit 
made in Scotland, nor to any fish caught, saved, and cured by the 
people of Scotland, and imported directly from Scotland, in Scotch* 
built ships, and whereof the master and three-fonrlhs of the ma¬ 
riners are of His Majesty’s subjects ; nor to any seal-oil of Russia^ 
imported from thence Into England, Ireland, Wales, or town of 
Berwick-upon-Tweed, in shipping bond fide to some of the said 
places belonging, and whereof the master and three-fourths of the 
mariners at least are English. 

XVil. Provided also, and it is hereby enacted, that every ship 
or vessel belonging to any the subjects of the French Icing, which 
from and after the dOtli day of October, in the year of our I^rd 
1660, shall come into any port, creek, harl^ur, or road of Eng¬ 
land, Ireland, Wales, or town of Berwick-upon-Tweed, and shall 
there lade or unlade any goods or commodities, or take in or set 
on shore any passengers, shall pay to the collector of His Ma¬ 
jesty’s t|||tom8 in such port, creek, harbour, or road, fur every ton 
of whicii the said ship or vessel is of burthew, to be computed by 
such officer of the customs as shall be thereunto appointed, the 
sum of five shillings current money of England ; and that no such 
ship or vessel be suffered to depart out of such port, creek, harbour, 
or road, until the said duty be fully paid ; and that this duty shall 
continue to be collected, levied, and paid, for such time as a certain 
duty of fifty sols per ton, lately imposed by the Frencli king, or 
any part thereof, shall continue to be collected upon the shipping of 
England lading in France, and three months after, and no longer. 

XVIII. And it is further enacted by the authority aforesaid, 
that from and after the 1st day of April, which shall be in the year 
of our Lord 1661, no sugars, tobacco, cotton wool, indigoes, ginger, 
fustick, or other dyeing woods, of the growth, production, or manu¬ 
facture of any English plantations in America, Asia, or Africa, 
shall be shipped, carried, conveyed, or transported, from any of 
the said English plantations, to any land, island, territory, domi¬ 
nion, port or place whatsoever, other than to such other English 
plantations as do belong to His Majesty, his heirs and successors, 
or to the kingdom of England, or Ireland, or principality of Wales, 
oV town of Berwick-upon-Tweed, there to be laid on shore, under 
the penalty of the forfeiture of the said goods, or the full value 
thereof, as also of the ship, with ail her guns, tackle, apparel, am¬ 
munition, and furniture; the one moiety to the King’s Majesty, 
his heirs and successors, and the other moiety to him er them that 
shall seize, inform or sue for the same in any Coert of Record, by 
bill, plaint, or information, wherein no essoin, protection, er wifger 
of law shall be allowed. 

XIX. And be it ftirther enacted by the authority aforesidd, that 
for every ship or resiel, which from and aftee the ithth itej of 
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December, in the year of our Lord 1660, shall set sail out or from 
England, Ireland, Wales, or town of Berwick-upon-Tweed, for 
any English plantation in America, Asia, or Africa, sufficient bond 
shall be given witli one surety to the chief officers of the custom¬ 
house of such port or place from whence the said ship shall set sail, 
to the value of one thousand pounds, if the ship be of less burthen 
than one hundred tons; and of the sum of two thousand pounds, 
if the ship shall be of greater burthen; that in case the said ship or 
vessel shall load any of the said commodities at any of the said 
English plantations, that the same commodities shall be by the said 
ship brought to some port of England, Ireland, Wales, or to the 
port or town of Berwick-upon-Tweed, and shall there unload and 
put on shore the same, the danger of the seas only excepted ; and 
for all ships coming from any port or place to any of the aforesaid 
plantations, who by this act are permitted to trade there, that the 
governor of such English plantations shall, before the said ship or 
vessel be permitted to load on board any of the said commodities, 
take bond iu manner, and to the value aforesaid, for each respec¬ 
tive ship or vessel, that such ship or vessel shall carry all the afore- 
said goods, that shall be laden on board in the said ship to some 
other of IIU Majesty's English plantations, or to England, Ireland, 
Wales, or town of Berwick-upon-Tweed ; and that every ship or 
vessel which shall load or take on board any of the aforesaid goods, 
until such bond given to the said governor or certificate woduced, 
from the officers of any custom-house of England, Irelad^ Wales, 
or of the town of Berwick, that such bonds have been there duly 
given, shall be forfeited, with all her guns, tackle, apparel, and 
furniture, to be employed and recovered in manner, as aforesaid ; 
jind the said governors and every of them shall twice in every year 
after the 1st day of January, 1660, return true copies of all such 
bonds by him so taken, to the chief officers of the customs in 


London. 


15 Car. II. c. 7. 

An Act for the Encouragement of Trade. 

Plantations be- V. And in regard His Majerty-s plantations beyond seas are 
yond the Seas, inhabited and peopled by his subjects of this his kingdom of Lngiand, 

for the maintaining a greater correspondence and kindness between 
them and keeping thorn in a firmer dependance upon it, and 
rendering them yet more beneficial and advantageous unto it in the 
further employment and increase of English shipping and seamen, 
vent of English woollen and other manufactures and commodities, 
rendering the navigation to and from the same more safe and cheap, 
and making this kingdom a staple, not only of the commodities of 
those plantations, but also of tho commodities of other countries 
and places, for the supplying of them ; and it being the usage qf 
other nations to keep their plantations’ trade to themselves 
2 
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yr. Be it enacted^ and it is hereby enacted. That from and after Commoditirsof 
the 25th day of March, 1664, no commodity of the growth, pro- manufocture'of 
duction, tir manufacture of Europe, shall be impor^d into any Europe, how to 
laud, island, plantation, colony, territory, or place to His Majesty En*uSi*.buiIi**^ 
belonging, or which shall hereafter belong unto, or be in the pos* shippTn^.'*' 
session of His Majesty, his heirs and successors, in Asia, Africa, or Repealed as to 
America, (Tangier only excepted,) but what shall be bon&Jide^ and 3 &VAmii *2! 
without fraud, laden and shipped in England, Wales, or the town 8. s. 1. ' * 

of Berwick-upon-Tweed, and in English-built shipping, or which 
were hon&fide bought before the 1 st day of October, 1662, and had 
such certificate thereof as is directed in one act passed the last 
sessions of this present parliament, intituled. An Act for preventing ^ 3 ^]^ 
frauds, and regulating abuses in His Majesty’s customs; and whereof c. Ii. 
the master and three-fourths of the mariners at least are English, 
and which shall be carried directly thence to the said lauds, islands, 
plantations, colonies, territories, or places, and from no other place 
or places whatsoever; any law, statute or usage to the contrary 
notwithstanding; (2) under the penalty of the loss of all such com- The pennlty. 
modities of the growth, production or manufacture of Europe, as 
shall be imported into any of them from any other place whatso¬ 
ever, by land or water; and if by water, of the ship or vessel also 
in which they were imported, with all her guns, tackle, furniture, 
ammunition, and apparel; one third part to His Majesty, his heirs 
and succ^l^sors; one third part to the governor of such land, island, 
plantation, colony, territory or place into which such goods were 
imported, if the said ship, vessel or goods be there seized or in¬ 
formed against and sued for; or otherwise, that third part also to 
His Majesty, his heirs and successors; and the other third- part to 
him or them who shall seize, inform or sue for the same in any of 
His Majesty’s courts in such of the said lands, islands, colonies, 
plantations, territories or places where the offence was committed, 
or in any court of record in England, by bill, information, plaint 
or other action, wherein no essoin, protection or wager in law 
shall be allowed. 

Vir. Frovided always, and be it hereby enacted by the autho- 
rity aforesaid, that it shall and may be lawful to ship and lade in 
such ships, and so navigated as in the foregoing clause is set down 
hnd expressed in any part of Europe, salt for the fisheries of New 
England and Newfoundland, and to ship and lade in the Madeira’s 
wines of the growth thereof; and to ship and lade in the Western 
Islands of Azores wines of the growth of the said islands ; and to 
ship and take in servants or horses in Scotland or Ireland, and to 
ship or lade in Scotland all sorts of victual of the growth or pro¬ 
duction of Scotland, and to ship or lade in Ireland all sorts of 
victual of the growth or production of Ireland, and the same to 13 Gco. I.c. 5 . 
transport into any of the said lands, islands, plantations, colonies, 
territories or places ; any thing in the foregoing clause to the con¬ 
trary in any wise notwithstanding. 

yjll. And for the better preventibn of frauds, Be it enacted, Prcvei^tion of 
and it is hereby enacted, that from and after the 25th of March, trauds. 

1664, every person or persons importing by land any goods or 
commodities whatsoever, into any the said lands, islands, plant- 
atious, colonies, territories or places, shall deliver to the governor 

VOL. 11. T 



274 


Ntivigation Laws. 


(^APPENDIX. 


of such land, island, plantation, ^colony, territory or place, or to 
such person or oflicer as shall be by him thereunto authorised and 
appointed, within four-and*twenty hours after such importation, 
his and therr names and siriiames, and a true hiTentory and parti- 
V ih id- goods or commodities: (^) and no ship or vessel 

rtTforbyV&S coming to any such land, island, plantation, colony, territory or 
W. 111. c. 22. place, shall lade or unlade any goods or commodities whatsoever, 
*' until the master or commander of such ship or vessel shall first have 

made known to the goTernor of such Ipnd, island, plantation, co¬ 
lony, territory or place, or such other person or officer as shall be 
by him thereunto authorized and appointed, the arrival of the said 
' ship or vessel, with her name, and the name and sirname of her 
master or commander, and have shewn to him that she is an Eng¬ 
lish-built ship, or made good by producing such certificate, us 
above said, that she is a ship or vessel boni fide belonging to Eng¬ 
land, Wales, or the town of Berwick, and navigated with an Eng¬ 
lish master, and three-fourth parts of the mariners at least English¬ 
men, and have delivered to such governor or other person or officer 
a true and perfect inventory or invoice of her lading, together 
with the place or places in which the said goods were laden or 
taken into the said ship or vessel; (3) under tlie pain of the loss 
of the ship or vessel, with all her guns, ammunition, tackle, furni¬ 
ture and apparel, and of all such goods of the growth, production 
or manufacture of Europe as were not boniifide laden and taken 
ill in England, Wales, or the town of Berwick, to be recovered 
and divided in manner aforesaid ; (4) and all such as are governors 
or commanders of any the said lands, islands, plantations, colonies, 
territories or places, (Tangier only excepted,) shall before the 25th 
of March, 1664, and all such as shall hereaBer be made governors 
or commanders of any of them, sliall before their entrance upon 
the execution of such trust or charge, take a solemn oath before 
such person or persons os shall be authorized by His Majesty, his 
heirs and successors, to administer the same, to do their utmost 
within their respective governments or commands, to cause to be 
well and truly observed what is in this act enacted, in relation to 
the trade of such lands, islands, plantations, colonies, territories 
and places, under the penalty of being removed out of their re¬ 
spective governments and commands: (5) And if any of them shall 
be found, after the taking of such oath, to have wittingly and will- 
ingly odended contrary to what is by this act required of them, 
that they shall for such otfenge be turned out of their governments, 
and be uncapable of the government of any other land, island, 
planlafion or colony; and moreover, forfeit the sum of one thou- 
, sand pounds of lawful money of England ; the one moiety to His 
Majesty, his heirs and successors ; and the other moiety to him or 
them that shall inform or sue for the same in any of His Majesty’s 
courts in any of the said plantations, or in any court of record in 
England, wherein no essoin, protection or wager of law shall be 
allowed. 

IX. And it is hereby further enacted. That if any officer of the 
customs in England, Wales, or town of Berwick-upon-Tweed, 
shall give any warrant for, or suffer any sugar, tobacco, ginger, 
cotton-wool, indigo, speckle-wood or Jamaica«wood, fustick or 
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Other dyeing-wood of the growth of any of the said lands, Islands, 
colonies, plantations, territories or places, to be carried into any 
other country or place whatsoever, until they have been first un¬ 
laden hondjide^ and put on shore in some port, or laden in Ehgland 
or Wales, or in the town of Berwick, that every such officer for 
such offence shall forfeit his place, and the value of such of the 
said goods as he shall give warrant for, or suffer to pass Into any 
other country or place; the one moiety to His Majesty, hU heirs 
and snccessors; and the other moiety to him or them that shall 
inform or sue for the same in any Court of Record in England or 
Wales, wherein no essoin, protection or wager in law shall be 
allowed* 

X. And for the better encouragement of the said plantations, 
and the increase of the shipping and navigation of this kingdom, 
(^) Be it enacted, and it is hereby enacted by the authority afore¬ 
said, that from and after the 25th day of March, 1664, it shall 
and may be lawful out of any port of England or Wales, or out of 
the town of Berwick, to ship and lade sea-coals for any part of 
them, paying for the chalder, Newcastle-measure, one shilling and 
eight pence ; and for the chalder, London measure, one shilling, 
and no more ; in full of all custom and poundage for the same 
any law, statute or prohibition to the contrary in any wise uoN 
withstanding. 

Xr, Provided, that such sea-coals be shipped in such shipping, 
and so navigated, as above said ; and that good security be given 
to the oiTicOrs of the custom in such port in which they are shipped, 
for the lutding them in the said plantations, and not elsewhere. 

XVf. And for the encouragement of the herring and North-sea, 
Island, and Westmony fisheries, (2) Be it enacted, and it is hereby 
enacted by the authority aforesaid, that from and after the 1st day 
of August, which shall be in the year of our Lord 1664, no fresh 
herring, fresh cod or haddock, coal-fish or gull-fish, shall bo im¬ 
ported into England, Wales, or the town of Berwick, but in Eng¬ 
lish-built ships or vessels, or in ships or vessels bond Jide belonging 
to England, AVnles, or the town of Berwick ; and having such cer¬ 
tificate thereof as is above said, and whereof the master and three- 
fourths, at the least of the mariners arc English, and which hath 
been fished, caught and taken in such ships or vessels, and so na- 
vigated, and not being bought or had of any strangers born, or out 
of any strangers^ bottoms, under the pain of the forfeiture of all 
such herring, cod, haddock, coaUfish nr gull-fish imported con¬ 
trary to the true intent and meaning hereof, and of the ship or 
vessel in which it was imported ; (3) one moiety of which for¬ 
feitures shall be to His Majesty, his heirs and successors; and (he 
other moiety to him or them that shall inform, seize or sue for the 
same, to be recovered by bill, plaint or other action, wherein no 
essoin, protection or wager in law shall be allowed, 

XVII. And be it further enacted, and it is hereby enacted by 
the authority aforesaid, that for the following sorts or kinds of 
salted or dried fish, which from and after the said 1st day of 
August shall be imported into England, Wales, or the town of 
Berwick, in any other ship or vessel than what is English-built, or 
belonging to England^ Wales, or town of Berwick; and having 
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such certificate thereof as above said, and whereof the master and 
three-fourths of the mariners at least are English, and not having 
been iished and caught in such ships or vessels, and so navigated, 
there shall be paid by way of custom and impost the several sums 
of money hereinafter particularly mentioned, (that is to say,) for 
cod-fish the barrel, five shillings; for cod-fish the last, containing 
twelve barrels, three pounds ; for cod-fish the hundred, containing 
six-score, ten shillings ; for coal-fish the hundred, containing six- 
score, five shillings; for lings the hundred, containing six score, 
one pound ; for white herrings the last, containing twelve barrels, 
one pound sixteen shillings; for haddocks the barrel, two shillings; 
jTor gull-fish the barrel, two shillings. 

XVlfl. And forasmuch as planting and making tobacco within 
the kingdom of England doth continue and increase, to the ap¬ 
parent loss of his said Majesty in his customs, the discouragement 
of the English plantations in the parts beyond the seas, and pre¬ 
judice of this kingdom in general, notwithstanding an act of parlia¬ 
ment made in the twelfth year of his said Majesty’s reign for pre¬ 
vention th'ereof, intituled, An Act for prohibiting the Planting, 
Setting or Sowing of Tobacco in England and Ireland: (3) And 
forasmuch as it is found by experience, that the reason why the 
said )>lanting and making of tobacco doth continue is, That the 
penalties prescribed and appointed by that law are so little, as have 
neither power or effect over the transgressors thereof; (3) For 
remedy therefore of so great an evil. it enacted by the autho¬ 
rity aforesaid, that all and every the person or persons whatso¬ 
ever that do, or shall at any time hereafter, set, plant or sow any 
tobacco in seed, plant or otherwise, in or upon any ground, field, 
earth or place within the kingdom of England, dominion of Wales, 
islands of Guernsey and Jersey, or town of Berwick-upon-Tweed, 
or kingdom of Ireland, shall over and above the penalty of the 
said act for that purpose ordained for every such offence forfeit 
and pay the sum of ten pounds for every rod or pole of ground 
that he or they shall so plant, set or sow with tobacco, and so pro- 
portionably for a greater or lesser quantity of ground; one-third 
part thereof to the King’s Majesty; one other third part thereof 
to the use of the poor of such respective parish or parishes wherein 
such tobacco shall be so planted, set or sowed, and the other third 
part thereof to him or them that shall sue for the same, to be re¬ 
covered by action of debt, bill, plaint or information in any of his 
said Majesty’s Courts of Record at Westminster, wherein no es¬ 
soin, protection or wager of law shall be allowed. 
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An Aci for preventing Fraudiy and Regulating Abuses in ike 

Plantation Trader 

WHEREAS notwithfttanding divers acts made for the encourage¬ 
ment of the navigation of this kingdom, and for the better securing 
and regulating the plantation trade, more especially one act of par¬ 
liament made in the twelfth year of the reign of the late King Charts 
the Second, intituled, An Act for increasing of Shipping and Naviga¬ 
tion ; another Act made in the fifteenth year of the reign of his said 
late Majesty, intituled, An Act for the Encouragement of Trade; 
another Act made in the two and twentieth and three and twen¬ 
tieth years of his said late Majesty’s reign, intituled An Act to 
prevent the planting of Tobacco in England, and for regulating 
the Plantation Trade; another Act made in the twenty-fifth year 
of the reign of his said late Majesty, intituled. An Act for the 
Encouragement of the Greenland and Eastland Trades, and for the 
better securing the Plantation Trades; great abuses are dally com¬ 
mitted, to the prejudice of the English Navigation, and the loss 
of a great part of the Plantation Trade to this Kingdom, by the 
artifice and cunning of ill-disposed persons: For remedy whereof 
for the future, 

IL Be it enacted, and it Is hereby enacted and ordained by the 
King’s most excellent Majesty, by and with the advice and con¬ 
sent of the Lords spiritual and temporal, and Commons in Parlia¬ 
ment assembled, and by the authority of the same. That after the 
25th day of March, 1698, no goods or merchandizes whatsoever 
shall be imported into, or exported out of, any colony or plantation 
to His Majesty in Asia, Africa, or America, belonging or in his 
possession, or which may hereafter belong unto, or be in the posses¬ 
sion of His Majesty, his heirs or successors, or shall be laden in, or 
carried from, any one port or place in the said colonies or planta¬ 
tions to any other port or place in the same^ the kingdom of 
England, dominion of Wales, or town of Berwick-upon-Tweed, 
in any ship or bottom but what Is, or shall be of the built of 
England, or of the built of Ireland, or the said colonies or 
plantations, and wholly owned by the people thereof, or any of 
them, and navigated with the masters and three-fourths of the ma¬ 
riners of the said places only (except such ships only as are or 
shall be taken as prize, and condemnation thereof made in one 
of the Courts of Admiralty In England, Ireland, or the said colo¬ 
nies or plantations, to be navigated by the master and three- 
fourths of the mariners English, or of the said plantations as afore¬ 
said, and whereof the property doth belong to Englishmen : And 
also except, for the space of three years, such foreign-built ships 
as shall be employed by the commissioners of His Majesty’s navy 
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for the time being, or upon contract with them, in bringing only 
mast;;, timber, and other naval stores for the king's service, from 
His Majesty’s colonies or plantations to this kingdom, to be navi¬ 
gated as aforesaid, and whereof the property doth belong to Eng¬ 
lishmen) under pain of forfeiture of ship and goods; one third 
part whereof to be to the use of His Majesty, his heirs, and suc¬ 
cessors, one third part to the governor of the said colonies or 
plantations, and the other third part to the person who shall inform 
and sue for the same, by bill, plaint, or information, in any of 
His Majesty’s Courts of Record at Westminster, or in any Court 
in His Majesty’s plantations, where such offence shall be com¬ 
mitted. 
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HI. And be it further doacted by the authority aforesaid, That 
(from and after the said live and twentieth day of March) goods 
or merchandizes may be exported or imported to and from this 
kingdom, the colonies, plantations, and places aforesaid, in any 
such ships as are or shall be taken as prize, and whereof oondemiia- 
tion shall be made in one of the Courts of Admiralty aforesaid; 
and shall be navigated as aforesaid by the master, three-fourths of 
the mariners English, and whereof the property shall belong to 
Englishmen ; and also masts, timber, and other naval stores for Ills 
Majesty’s service, for the space of three years, may be imported 
from His Majesty’s colonies or plantations to this kingdom in such 
foreign built ships as shall be employed by the commissioners of the 
navy for the time being, or by contract with them; any law or sta¬ 
tute to the contrary notwithstanding. 

IV. And whereas by one clause in the said act passed in the 
twelfth year of the reign of the late King Charles the Second, in¬ 
tituled An Act for the encouraging and increasing of Shipping and 
Navigation, all Governors of His Majesty’s colonies or plantations 
in Asia, Africa, or America, are required to take a solemn oath to 
do their utmost that every the clauses thereinbefore-mentioned, and 
all the matters and things therein contained, shall be punctually 
and bon& fide observed, according to the true intent and meaning 
thereof, so that the said Governors are not strictly obliged by that 
oath to put in execution the subsequent clauses of (he said act, 
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although some of the clauses following are of great importance, and 
tend greatly to the security of the Flantation Trade ; And whereas 
divers other good laws have been made for the better regulating and 
securing the Plantation Trade since the last-mentioned Act; be it 
further enacted by the authority aforesaid, That all the present 
Governors and Commanders in Chief of any English Colonies or 
Plantations shall, before the 25th day of March, idd7, and all who 
hereafter shall be made governors or commanders in chief of the said 
colonics or plantations, or any of them, before their entrance into 
their government, shall take a solemn oath to do their utmost, that 
all the clauses, matters and things contained in the before-recited 
acts of parliament heretofore passed and now in force, relating to 
the said colonies and plantations, and that all and every the clauses 
contained in this present act be punctually and bond fide observed, 
according to the true intent and meaning thereof (which oath shall 
be taken before such person or persons as shall be appointed by His 
Majesty, his heirs and successors, who are hereby authorized to 
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administer the same) so far as appertaios unto the said gOTernors 
or commanders bi chief respectirely $ and upon complamt and On neglect to 
proof made before His Majesty, hisnsdrs and snccessors, or such j^rcmov^ 
as shall be by him or them thereunto authorised and appointed by vemncnt wd 
the oath of two or more credible witnesses, that any the said go- forfeit lO&OI. 
Yernors or commanders in chief have neglected to take the said 
oath at the times aforesaid, or have been wittingly or willingly 
negligent in doing their duty accordingly, the said goTernor so 
neglecting or offending shall be removed from his gOTernment, and 
forfeit the sum of one thousand pounds sterling. 

V. And whereas by the said act of the fifteenth of King Charles ^ Car. II. c. 
the Second, intituled An Act for the Encouragement of Trade, the 
governors of the plantations are empowered to appoint an officer 
for the performance of certain things in the said act mentioned, 
which said officer is there dommonly known by the name of the 
Naval Officer; and whereas, through the connivance or negligence officerj 
of the persons so appointed by the governors of the said planta- in the planta¬ 
tions, divers frauds and abuses are or have been committed; be it tionstogive 
therefore enacted by the authority aforesaid, that all and every the 
said officers already appointed shall within two months after notice of the ciutonu 
of this act in the respective plantations^ or as soon as convenientlv 1" l^gland for 
It may be, give security to the commissioners of the customs in their du^» and 
England for the time being, or such as shall be appointed by them, in detauuto be 
for His Majesty’s use, for the true and faithful performance of their 
duty ; and all and every person or persons who shall hereafter be 
appointed to the said office or employment, shall within two months^ 
or as soon as conveniently It may be, after his or their entrance 
upon the said office or employment, give sufficient security to the 
commissioners of the customs, as aforesaid, for His Maje^y’s use, 
for the true and faithful performance of his or their duty ; and in 
default thereof the person or persons neglecting or refusing to give 
such security, shall be disabled to execute tho said office or em¬ 
ployment ; and until such security given, and the person appointed 
to the said office or employment he approved by the commissioners 
of the customs, as aforesaid, the respective governor or governors Governor in 
shall be answerable for any the offences, neglects or misdemeanors 
of the person or persons so by him or them appointed. 

Vf. And for the more effectual preventing of frauds, and regu- 
lating abuses ia the plantation trade in America, be it further eo- 
acted by the authority aforesaid, That all ships coming into, or ulontatiou, lin- 
going out of any of the said plantations, and lading or unlading 
any goods or commodities, whether the same be His Majesty’s ships ships’in £i^ 
of war or merchants’ ships, and the masters and commanders huid,byUCar. 
thereof, and their ladings, shall be subject and liable to the same * 
rules, visitations, searches, penalties and forfeitures, as to the en* 
teriiig, lading, or discharging their respective ships and ladings, aa 
ships and their ladings,, and the commanders and masters of ships 
are subject and liable unto in' this kingdom,, by virtue of act 
of parliament made in the fourteenth year of the reign of King 
Charles the Second, intituled An Act for preventing Frauds, and 
regulating Abuses in His Majesty’s Customs: And that the officers 
for. collecting and managing His Majesty’s revenue, and. inspecting there to have 
the plantatipu trad* in atiy of the said plantatieasj shall have the P**'*'* 
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same powers and authorities for visiting and searching of ships^ and 
taking their entries, and for seizing and securing or bringing on 
shore any of the goods prohibited to be imported or exported into 
or out of any the said plantations, or for which any duties are pay¬ 
able, or ou^t to have been paid by any of the before-mentioned 
acts, as are provided for the oflicers of th.e customs in England by 
the said last-mentioned act, made in the fourteenth year of the 
reign of King Charles the Second, and also to enter houses or ware¬ 
houses, to search for and seize any such goods; and that all the 
wharfingers, and owners of keys and wharfs, or any lightermen, 
bargemen, watermen, porters, or other persons assisting in the con¬ 
veyance, concealment, or rescue of any of the said goods, or in 
the hindering or resistance of any of the said officers in the per¬ 
formance of their duty, and the boats, barges, lighters, or other 
vessels employed in the conveyance of such goods, shall be sub¬ 
ject to the like pains and penalties as are provided by the same act 
made in the fourteenth year of the reign of King Charles the 
Second, in relation to prohibited or uncustomed goods in this king¬ 
dom ; and that the like assistance shall be given to the said officers 
in the execution of their office, as by the said last-mentioned act 
is provided for the officers in England : and also that the said offi¬ 
cers shall be subject to the same penalties and forfeitures for any 
corruptions, frauds, connivances, or concealments, in violation of 
any the before-mentioned laws, as any officers of the customs in 
England are liable to, by virtue of the said last-mentioned act; 
and also that in case any officer or officers in the plantations shall 
he sued or molested for any thing done in the execution of their 
office, the said officer shall and may plead the general issue, and 
shall give this or other custom acts in evidence, and the judge to 
allow thereof, have and enjoy the like privileges and advantages as 
are allowed by law to the officers of llis Majesty’s customs in Eng¬ 
land. 

VII. And it is hereby further enacted, That all the penalties 
and forfeitures before mentioned, not in this act particularly dis¬ 
posed of, shall be one third part to the use of His Majesty, his 
heirs and successors, and one-third part to the governor of the 
colony or plantation where the offence shall be committed, and the 
other third part to such person or persons as shall sue for the same, 
to be recovered in any of His Majesty’s Courts at Westminster, or 
in the kingdom of Ireland, or in the Court of Admiralty, held in 
His Majesty’s plantations respectively, where such offence shall be 
committed, at the pleasure of the officer or informer, or in any 
other plaatation belonging to any subject of England, wherein no 
essoin, protection, or wager of law, shall be allowed; and that 
where any qnestion shall arise concerning the importation or ex¬ 
portation of any goods into or out of the said plantations, in such 
case the proof shall lie upon the owner or claimer, and the claimer 
shall be reputed the importer or owner thereof. 

VIII. And whereas in some of His Majesty’s American planta¬ 
tions a doubt or misconstruction has arisen upon the before-men¬ 
tioned act, made in the five and tw^^ntieth year of the reign of King 
Charles Che Second, whereby certain duties are laid upon the com¬ 
modities therein enumerated, (which by law may be transported 
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from one pUntatlon to another for the supply of each other’s wants) 
as if the same were, by the payment of those duties in one planta¬ 
tion, discharged from giving the securities intended by the afore¬ 
said acts, made in the twelfth, two and twentieth, am three and 
twentieth years of the reign of King Charles the Second, and con¬ 
sequently be at liberty to go to any foreign market in Europey 
without coming to England, Wales, or Berwick \ It is hereby fur¬ 
ther enacted and declared, That, notwithstanding the payment of 
the aforesaid duties in any of the said plantations, none of the said 
goods shall be shipped or laden on board, until such security shall 
be given as is required by the said acts, made in the twelfth, two 
and twentieth, and three and twentieth years of the reign of King 
Charles the Second, to carry tho same to England, Wales, or Ber¬ 
wick, or to some other of His Majesty's plantations, and so Mies 
quoties as any of the said goods shall be brought to be re-shipped 
or laden in any of the said plantations, under the penalty and for¬ 
feiture of ship and goods, to be divided and disposed of as afore¬ 
said. 

IX. And it is further enacted and declared by the authority afore¬ 
said, That all laws, bye-laws, usages, or customs, at this time, or 
which hereafter shall be in practice, or endeavoured or pretended 
to be in force or practice in any of the said plantations, which are 
in any-wise repugnant to the before-mentioned laws, or any of 
them, so far as they do relate to the said plantations, or any of 
them, or which are any ways repugnant to this present act, or to 
any other law hereafter to be made in this kingdom, so far such 
law shall relate to and mention the said plantations, are illegal, 
null, and void, to all intents and purposes whatsoever. 

X. And whereas great frauds and abuses have beeu committed 
by Scotchmen, and others, in the plantation trade, by obtruding 
false and counterfeit certificates upon the governor and officers in 
the plantations, appointed by His Majesty's commissioners of the 
customs in England, of having given security in this kingdom to 
bring the ladings of plantation goods to England, Wales, or town 
of Berwick-upon-Tweed, as also certificates of having discharged 
their lading of plantation goods in this kingdom, pursuant to se¬ 
curities taken in the plantation, and also cockets or certificates of 
having taken in their ladings of European goods in England, Wales, 
or Berwick; by means whereof they may carry the goods of Scot¬ 
land, and other places of Europe, without shipping or lading the 
same in England, Wales, or llerwick, to His Majesty’s planta¬ 
tions, and also carry the goods of the plantations directly to Scot¬ 
land, or to any other market in Europe, without bringing the same 
into England, Wales, or town of Berwick-upon-Tweed: It is 
hereby further enacted, That in such cases where the governor or 
officers appointed by the commissioners of the customs in the 
plantations shall have reasonable ground of suspicion that such cer¬ 
tificates are false or counterfeit (that is to say) that the certificate 
of having given security in England is false, in sucfi case the go¬ 
vernor or officers appointed by the commissioners of the customs 
shall require and t^e sufficient security there for the discharge of 
the plantation lading in England, Wales, or town of Berwick- 
upon-Tweed ; and in such case where there shall be cause to sus- 
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pecttliat (lie certificate of having discharged her lading of planta¬ 
tion goods in this kingdom is false or counterfeit, the governor or 
officerH aforesaid shall not cancel or vacate the security given in the 
plantation, until he or they shall be informed from the commis¬ 
sioners of the customs in England that the matter of the said cer- 
Pmallyniiiirr- tificate IS true ; and if any person or persons shaft counterfeit, rase, 

ff-Uin**"ockctP falsify any cocket, ceitificate, return, or permit, for any vessel, 
^ 1 ^ ngtiic gjjgll knowingly or willingly make use thereof, such 

person or persons shall forfeit the sum of live hundred pounds, to 
be recovered and disposed of as aforesaid ; and the cocket, certi¬ 
ficate, return, or permit, so counterfeited, rased, or falsified, 
, shall be invalid, and of no effect. 

Trcnsiiry and XL And for the better executing the several acts of parliament 
of'nwtomsn^^ ’ relating to the plantation trade, be it enacted by the authority 
apiUTnt offi'rcrs aforesaid, That the lord treasurer, commissioners of the treasury, 
in any town, and the commissioners of the customs in England for the time be- 
iri'amlf "'“T constitute and appoint such and so many oflicers 

’ ’ of the customs in any city, town, river, port, harbour, or creek, 

of or belonging to any of the islands, tracts of land, and pro¬ 
prieties, when and as often as to them shall seem needful. Be it 
further also enacted, That upon any actions, suits, and informa¬ 
tions, that shall be brought, commenced, or entered, in the said 
plantations, upon any law or statute concerning Ills Majesty’s 
ur i'luntutioiib. duties, or ships or goods to be forfeited by reason of any unlaw¬ 
ful importations or exportations, there shall not be any jury, but 
of such only as are natives of England, or Ireland, or are born 
in Ills Majesty’s said plantation ; and also that upon all such ac¬ 
tions, suits, and informations, the offences may be laid or alleged 
to be ill any colony, province, county, precinct, or division of any 
of the said plantations where such offences are alleged to be com¬ 
mitted, at the pleasure of the officer or informer, 

Xil. Provided always, That all places of trust in the Courts of 
liaw, or what relates to the treasury of the said islands, shall, 
from the making of this act, be in the hands of the native-born 
subjects of England or Ireland, or of the said islands, 

Xlll. And whereas, by the said act made in the two and twen¬ 
tieth and three and twentieth years of the reign of his said late 
Majesty King Charles the Second, the bonds required to be given 
in the plantations by virtue of the said act, for eucouraging and 
increasing of shipping and navigation, are altered, and the word 
Ireland to be left out of the condition of all such bonds ; and by 
the said act it is enacted and provided, That for such ships or ves¬ 
sels coming from other ports or places, to any of the said planta¬ 
tions, which by the said act for encouraging and increase of ship¬ 
ping were permitted to trade there, the governors of such English 
plantations should, before the said ship or vessel should be per¬ 
mitted to load on board any of the commodities in the said act 
particularly mentioned, take bond in manner and to the value men¬ 
tioned and directed in the above mentioned act for encouraging and 
increase of shipping and navigation, for each respective ship or 
vessel^ that such ship or vesaet :ihali carry all the aforesaid goods, 
that should be laden on board in the said ship, to some other of 
Jiis Majesty’s EogUsh plantations^ or to EogUndj Wales, or town 
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of Berwick-upon-Tweed: But because no provision hath hitherto 

been made for the returning and producing certihcates within some 

reasonable limited time, of the landing and discharging such goods, 

according to the condition of the said bonds; and al%o, because 

many times it hath happened that the sureties taken in the said 

bonds have been persons not resident in the said plantations, but 

of uncertain and unknown abodes, the said bonds have proved in- 

eifectual to the good purposes intended by the said acts : Be it Bonds given in 

therefore enacted, by the authority aforesaid. That in all such fJr"ttesTo be of 

bonds, to be hereafter given or taken in the said plantations, the ability. 

sureties therein named shall be persons of known residence and 

ability in the said plantations, for the value mentioned in the said Condition of 

bonds, and that the condition of the said bonds shall be within the bonds. 

eighteen months after the date thereof (the danger of the seas ex- Farther provi- 

cepted) to produce certificate of having landed and discharged the sllr'h'£jnds'*^by 

goods therein-mentioned, in one of His Majesly^a said plantations, 8 Aiuiir, 

or in England, Wales, or Berwick-upon-Tweed; otherwise such 

bond or copies thereof, being attested under the hand and seal of 

the governor or commander in chief to whom such bonds were given, 

shall be in force, and allowed of in any court in England, Ireland, 

or the plantations, as if the original were produced in Court by 

the prosecutor. 

XIV. And whereas several ships and vessels laden with tobacco, 
sugars, and other goods of the growth and product of Uis Majesty's 
plantations in America, have been discharged in several ports of 
the kingdoms of Scotland and Ireland, contrary to the laws and 
statutes now in being, under pretence that the said ships and "Ves¬ 
sels were driven in thither by stress of weather; or, for want of 
provisions, and other disabilities, could not proceed on their voy¬ 
age : For remedy whereof be it enacted by the authority aforesaid. 

That from and after the Istday of December, 1696, it shall not he Product of the 
lawful, on any pretence whatsoever, to put on shore in the said king* ^ 

doms of Scotland or Ireland any goods or merchandize of the growth in ScotlamI or*^ 
or product of any of His Majesty’s plantatious aforesaid, unless the Ireland, unlesii 
same have been first landed in the kingdom of England, dominion of 
Wales, or town of Berwick-upon-Tweed, and paid the rates and land, ^ 
duties wherewith they are chargeable by law, under the penalty of 
the forfeiture of the ship'and goods ; three-fourths, without compo¬ 
sition, to His Majesty, his heirs and successors, and the other 
fourth to him or them that shall sue for the same. 

XV. Provided nevertheless, That if any ship or vessel, laden If ship stranded 

as aforesaid, shall by stress of weather be stranded, or by reason be 

of leakiness, or other disability, shall be driven into any port or uuta>ihure^and 
place within the kingdom of Ireland, and shall not be able to pro- acpi iu emtudy 
ceed on her voyage; then, and hi such case only, the said goods ihecus^rtill 
and merchandizes may be permitted to be put on shore, but shall sliipped again 
be delivered into the custody and possession of the collector or ii»glaud, 
chief officer of the customs of such port or place where the said 

ship shall be so stranded or driven into, there to remain until the 
said goods and merchandize shall, at the charge of the owner 
thereof, be put on bo^rd some other ship or vessel, in order to be 
transported and carried to some other port or place within the said 
kingdom of Sngland, dominion of Wales, or town of Berwick* 
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apon-Tweed, the said officer first taking good and sufficient security 
for the delirery of the same, according to the true intent and mean* 
ing of this act. 

XVI. 4^nd be it further enacted by the authority aforesaid, 
That all persons and their assignees, claiming any right or pro¬ 
priety in any islands or tracts of land upon the continent of Ame¬ 
rica, charter or letters patent, shall not at any time hereafter 
alien, sell, or dispose of any of the said islands, tracts of land, 
or proprieties, other than to the natural-born subjects of England, 
Ireland, dominion of Wales, and town of Berwick-upon-Tweed, 
without the licence and consent of His Majesty, his heirs and suc¬ 
cessors, signified by his or their Order in Council first had and ob¬ 
tained ; and all governors nominated and appointed by any such 
persons or proprietors, who shall be entitled to make such nomina¬ 
tion, shall be allowed and approved of by His Majesty, his heirs 
and successors, as aforesaid, and shall take the oaths enjoined by 
this or any other act, to be taken by the governors or commanders 
iu chief, in other His Majesty’s colonies and plantations, before 
their entering upon their respective governments, under the like 
penalty as His Majesty’s governors and commanders in chief are 
by the said acts liable to. 

XVil. And for a more efifectual prevention of frauds which may 
be used to elude the intention of this act, by colouring foreign 
ships under English names : Be it further enacted by the authority 
aforesaid, That from and after the 35th day of March, whiph shall 
be in the year of our Lord 1698, no ship or vessel whatsoever shall 
be deemed or pass as a ship of the built of England, Ireland, Wales, 
Berwick, Guernsey, Jersey, or any of His Majesty’s plantations in 
America, so as to be qualified to trade to, from, or in, any of the said 
plantations, until the person or persons claiming property in such 
ship or vessel shall register the same as followeth, that is to say. 
If the ship at the time of such register doth belong to any port in 
England, Ireland, Wales, or to the town of Berwick-upon-Tweed, 
then proof shall be made upon oath of one or more of the owners 
of such ship or vessel, before the collector and comptroller of His 
Majesty’s customs of such port; or if at the time of such register 
the ship belong to any of His Majesty’s plantations in America, or 
to the Islands of Guernsey or Jersey; then the like proof to be 
made before the governor, together with the principal officer of His 
Majesty’s revenue residing on such plantation or island, which 
oath the said governors and officers of the customs'respectively are 
hereby authorized to administer in the tenor following, viz* 

JURATS A. B* That the Ship [Name] of 
[Fort] whereof [Master’s Name] is at 

present Master, being a [Kind of Built] 

of [Burthen] Tuns, was built at 

[Place where] in the Year [Time when] 

and that [Owner’s Name] of and 

of, &c. are at present Owners thereof; and that no Foreigner, 
directly or indirectly, hath ary Share, or Fart, or interest therein. 

t 

XVIII. Which oath, being attested by the governor^ or custom 
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officer respectively, vho administered the same under their bands 
and seals, shall, after having been registered by them, be delivered 
to the master of the ship ft>r the security of her navigation, a 
duplicate of which register shall be immediately transmitted to the 
commissioners of His Majesty’s customs in the port of London, in 
order to be entered in a general register, to be there kept for this 
purpose, with penalty upon any ship or vessel trading to, from, or 
in, any of His Majesty’s plantations in America, after the said 
25th day of March, and not having made proof of her built and 
property, as is here directed, that she shall be liable, and she is 
hereby made liable to such prosecution and forfeiture as any 
foreign ship, (except prizes condemned in the High Court of Ad* 
miralty.) would for trading with these plantations by this law be 
liable to. 

XEX, Provided always, that all such ships as have been or shall 
be taken at sea by letters of mart or reprisal, and condemnation 
thereof made in the High Court of Admiralty of England, as law* 
ful prize, shall be specially registered, mentioning the capture and 
condemnation instead of the time and place of building, with 
proof also upon oath, (hat the entire property is English, before 
any such prize shall be allowed the privilege of an English-built 
ship, according to the meaning of this act. 

XX. Provided also, that nothing in this act shall be construed 
to require the registering any fisher-boats, hojrs, lighters, barges, 
or any open boats or other vessels, (though of English or plant¬ 
ation built,) whose navigation is confined to the Tiveia or coasts of 
the same plantation or place where they trade respectively, but 
only of snch of them as cross the seas to or from any of the lands, 
islands, places, or territories, in this act before rodted, or from one 
plantation to another. 

XXf. And be it further enacted by the authority aforesaid, 
that no ship’s name registered shall be afterwards changed without 
registering such ship de nouo, which is hereby required to be done 
upon any transfer of property to another port, and deliroriiig up 
the former certificate to be cancelled under the same penalties, and 
in the like method, as is herein before directed ; and that in case 
there be any alteration of property in the same port, by the sale 
of one or more shares in any ship after registering thereof, such 
sale shall always be acknowledged by indorsement on the certi¬ 
ficate of the register before two witnesses, in order to prove that the 
entire property in such ship remains to some of the subjects of 
England, if any dispute arises concerning the same. 
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26 Geo. III. c. 60. 

Jn Jdfor the further Increase and Encouragement of Shij^ing 

and Navigation, 

WlfhREAS the wealth and strength of this kingdom, and the 
proRpeiily and safety of every part of the British empire, greatly 
depend on the encouragement given to shipping and navigation : 
and whereas it is proper that the advantages hitherto given by the 
legislature to ships owned and navigated by His Majesty’s subjects 
should from henceforth be contined to ships wholly built and fitted 
out ill His Majesty’s dominions ; be it therefore enacted hy the 
King’s most excellent Majesty, by and with the advice and con¬ 
sent of the Lords Spiritual and Temporal, and Commons, in this 
present parliament assembled, and by the authority of the same, 
That from and after the 1st day of August, 1786, no ship or vessel 
foreigii-built, (except such ships or vessels as have been or shall 
hereafter be taken by any of His Majesty’s ships or vessels of war, 
or by any private or other ship or vessel, and condemned as lawful 
prize in any Court of Admiralty,) nor any ship or vessel built or 
rebuilt upon any foreign made keel or bottom, in the manner here¬ 
tofore practised and allowed, althougli owned by British subjects, 
and navigated according to law, shall be any longer entitled to any 
of the [privileges or advnntagos of a British-built ship, or of a ship 
owned by British subjects; and that all the said privileges and ad¬ 
vantages shall hereafter be conhned to such ships only os are 
wholly of the built of Great Britain or Ireland, Guernsey, Jersey, 
and the Isle of Man, or of some of the colonies, ptantalions, 
islands, or territories in Asia, Africa, or America, which now be- 
long, or at the lime of building such ships or vessels did belong, or 
which may hereafter belong to, or be in the possession of His Ma¬ 
jesty, his heirs or successors ; Provided always, that nothing herein¬ 
before contained shall extend,, or be construed to extend, to pro¬ 
hibit such foreign-built shijis or vessels only as, before the 1st day 
of May, 1786, did truly and without fraud wholly belong to any 
of the people of Great Britain or Ireland, Guern*'ey, Jersey, and 
the Isle of Man, or of any of the aforesaid colonies, plantations, 
islands, or territories, as the proprietors and right owners thereof, and 
which shall be navigated Hccording to law, and shall also be registered 
in manner hereinafter directed, from continuingto enjoy the privileges 
and advantages they have hitherto enjoyed, or from importing or ex¬ 
porting such goods or commodities as may now be legally imported 
or exported by such ships or vessels, into and from such ports and 
places as is now by law allowed, and under such rules, regulations, 
and restrictions as have heretofore been made touching such foreign- 
built ships or vessels, and subject and liable to all such duties as 
have been imposed on any goods or commodities imported or ex¬ 
ported as aforesaid in such foreign-built ships or vessels, by any act 
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or nets of parliament: and provided also, that nothinflr herein con. 
tallied shall extend, or be construed to extend, to deprive any ship 
or vessel, which before the passing of this act hath been bailt or re¬ 
built upon any foreign made keel or bottom, and which, before 
the said 1st day of May, 1786^ was duly registered as a British 
ship, from continuing to enjoy any privilege or advantage to which 
such ship or vessel is now by any law or usage entitled ; nor to 
prevent any such ship or vessel which shall have been begun to he 
repaired or rebuilt before the said 1st day of May, 178G, from 
being registered according to, and in pursuance of this nct« by an 
order under the hands of the commissioners of His Majesty's cus. 
toms in England, or any four or more of them, or of the commis¬ 
sioners of His Majesty’s customs in Scotland, or any three or more 
of them ; which order the said commissioners respectively are 
hereby authorised and empowered to grant, if it shall be made ap¬ 
pear to the satisfaction of the said commissioners respectively upon 
oath, that such ship or vessel was stranded by the act of Providence, 
and not with a fraudulent intent, and was, at the time of being so 
stranded, the sole property of some foreigner or foreigners; or that 
such ship or vessel was a droit of Admiralty, and it be in like 
manner fully and clearly ascertained,-to the satisfaction of such 
commissioners respectively, that the said ship or vessel, from the 
damage received by being so stranded, was rendered unfit to pro¬ 
ceed to sea without undergoing a thorough repair in this kingdom, 
and that she was necessarily sold for the benefit of the foreign 
owner or owners, or, being a droit of Admiralty, was sold by 
virtue and under the authority of an order or commission fiv>m the 
Court of Admiralty, and that she was fairly and openly purchased 
by a British subject or subjects, and, being the sole and entire 
property of such British subject or subjects, that she hath been so 
much repaired, that two-thirds of her at the least are of British- 
built. 

II. And be it further enacted by the authority aforesaid, that, 
from and after the 1st day of August, 178G, no ship or vessel sha)l 
be deemed or taken to be British-built, or enjoy the privileges 
tliereunto belonging, which shall from thenceforth be rebuilt or re¬ 
paired ill any foreign por** or place, if such repairs shall exceed the 
sum of fifteen shillings for every ton of the said ship or vessel ac¬ 
cording to the admeasurement thereof, unless such repairs shall be 
necessary by reason of extraordinary damage sustained by such 
ship or vessel during the absence of such ship or vessel from His 
Majesty’s dominions, to enable her to perform the voyage in which 
she shall be then engaged, and to return in safety to some port or 
place of fhe said dominions; and that before such ship or vessel 
shall be repaired, so as to exceed the sum aforesaid, the master, or 
other person having or taking the charge or command of such ship 
or vessel, shall report the state and condition thereof upon oath, 
or (being a Quaker,) upon affirmation, to the British consul, or 
other chief British officer, if there shall be such consul or officer at 
the port where it shall be necessary to repair such ship or vessel, 
and shall cause such ship or vessel to be surveyed by two fit and 
proper persous to be approved of by such consul or chief British 
officer; and shall deliver to such consul or chief British officer, in 
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writincf, the particulars of the damage sustained by such ship or 
vessel, and shall verify upon oath, or (being a Quaker,) upon af¬ 
firmation, (to be administered by such consul or chief British 
oificer,) the particulars and amount of the repairs of such ship or 
vessel; and that the same were become necessary in consequence 
of damage sustained during the voyage to that port, to enable such 
ship or vessel to prosecute the voyage then intended, and to return 
to some port or place ol His Majesty’s dominions^ which the said 
consul, or chief British officer,, is hereby required to certify under 
his hand and seal; and if there shall not be any British consul, or 
chief British officer, resident at or near the port or place where 
such repairs may be necessary, then that such sprvey shall be made 
by two fit and proper persons, to be approved of by two known 
British merchants residing at or near such port or place; and that 
such master, or other person having or taking the charge or com¬ 
mand of such ship or vessel, shall produce to such merchants as 
aforesaid, vouchers of the particulars and amount of the repairs of 
such ship or vessel, whose certificate of the same shall be of the 
like force and effect as that of the British consul, or chief British 
Kxiiencesof resident in any foreign port or place; and in case any ship 

repairs to be or vessel shall, after the said 1st day of August, 1786, be repaired 
arrfval^to*^ai *** foreign port or place, the master, or other person having or 
officer of the" taking the charge or command thereof, shall make proof on oath, 
cHistuins, or (if a Quaker,) by affirmation, before the collector and comp¬ 
troller, or other principal officer of the customs in the port of llis 
Majesty’s dominibns where the said ship or vessel may first arrive 
(if required by them so to do ; which oath or affirmation the said 
collector and comptroller, or other principal officer, or either of 
them, is and are hereby authorised and empowered to adminis¬ 
ter,) describing the nature and amount of the charge or expence of 
such repairs ; and if such charge or expeiice shall appear to exceed 
the beforementioiied sum of fifteen shillings for every ton of the 
admeasurement of such ship or vessel, and the said master, or other 
person having or taking the charge or command of such ship or 
vessel, shall neglect or refuse to deliver to such collector and 
comptroller, or principal officer of the customs, or to one of them, 
the certificate so required to be produced in such cases as aforesaid', 
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the said ship or vessel shall be deemed and taken to be a foreign- 
built ship or vessel, to all intents and purposes whatever. 

ITl. And whereas it is highly expedient that the provisions made 
for the registry of ships and vessels by an act, made and passed in 
the 7th and 8th years of the reigir of his late Majesty King 
William the Third, (intituled, An Act for preventing Frauds, and 
regulating Abuses in the Plantation Trade,} should be filtered and 
amended, and that the same should be extended and applied to 
ships and vessels other than those which are therein particularly 
described; be it therefore enacted, that all and every ship or vessel 
having a deck, or being of the burthen of fifteen tons, or upwards, 
belonging to any of His Majesty’s subjects in Great Britain, or 
Guernsey, Jersey, and the Isle of Man, or of any of the aforesaid 
colonies, plantations, islands, or territories, shall, from and after 
the resp. Ctive times hereinafter expressed, be registered In manner 
hereinafter mentioned; and that the person or persons claiming 
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property therein shqll rau!;e the same to bo registered, and shall 
obtain a eertiticate of such registry from the collector and compt¬ 
roller of Ifis Majesty’s customs in Great Britain, or the Isle of 
Man, or from the gorernor, lieutenant-governor, «r cothraander-iii- 
chief, and principal oHicer or officers of Ills AInjesty’s revenue of 
customs, residing in the islands of Guernsey or Jersey, or in any 
of Hie said colonies, ]>lantatioiis, islands, or territories, resi>ectively, 
in manner hereinafter directed; and that the form of such certi¬ 
ficate shall be as follows; videlicet: 


In pursuance of an Act, passed in the Twenty-sixtli Year of the 
Reign of King George the Third, intituled, An Act [here f/i- 
sert the title of the aci^ the namet^ occupation, ami fcsidcnce, of 
the subscribing owners,^ having taken and subscribed (he oath 
required by this act, and having sworn that he, [or, they,] to¬ 
gether with [names, occiqmtion, and residence of non^subscribing 
owners,] is [or are] sole owner [or, owners] of the ship or 
vessel called the [ship*s name] of [place to which the vessel be* 
longs,] whereof [master's name] is at present master, and that 
the said ship or vessel was [when and where built, or captured, 
and date of condemnation f] and [name and employment of the 
surveying officer] having certified to us that the said ship or 
vessel is [t:>hether British, foreign, or British plantation built, 
Jias [number of decks] decks, and [number of masts] masts, 
that her length, from the fore par^ of the main stem to the after 
part of the stern post aloft, is [number of feet and inchesi^] her 
breadth at the broadest part, whether above or below the 
main wales, [number of feet and inches,] her height between 
decks [number of feet and inches, if more than one deck, and 
if not, then the depth of the hold [number of feci and inches,] 
and admeasures [burthen] tons, that she is a [kind of vessel^ 
and how built,] has [whether any or no gallery] gallery, uml 
[kind of head, if any] head; and tlie said subscribing owners 
having consented and agreed to the above description and admea¬ 
surement, and having caused sufficient security to be given, as is 
required by the said act, the said [kind and name of the vessel] 
has been duly registered at the port of [name of the port]. 

Given under our hands and seals of office, at the custom¬ 
house in the said port of [name of ike port,] this [date] 
day of [name of the month,] in the year [words at 
length.] 

IV. And be it further enacted by the authority aforesaid, that 
no such registry shall hereafter be made, or certificate thereof 
granted, by any person or persons hereinbefore authorised to make 
such registry, and grant such certificate, in any other port or place 
than the port or place to which such ship or vessel shall properly 
belong, except so far as relates to such ships or vessels as shall be 
condemned as prizes in any of the islands of Guernsey, Jersey, or 
Man, which ships or vessels shall in future be registered in mauiier 
hereinafter directed; but that all and every registry and certificate 
granted in any port or place to which any such ship or vessel does 
not properly belong, shall be utterly null and void, to alt intents 
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and purposes, unless the officers aforesaid shall be specially autho¬ 
rised and empowered to make such registry, and grant such certi¬ 
ficate, ill any other port, byan orderin writing under the hands 
of any four *r more of the commissioners of His Majesty’s customs 
in England, or of any three or more of the commissioners of His 
Majesty’s customs in Scotland, for the time being, which order the 
said commissioners are hereby respectively authorised and em¬ 
powered to issue, in manner aforesaid, if they shall sec fit, 

V- And be it further enacted by the authority aforesaid, that 
the port to w'hich any ship or vessel shall hereafter be deemed and 
taken to belong, within the intent and meaning of this art, shall 
be, and is hereby declared to be, the port from and to which such 
ship or vessel shall usually trade, or (being a new ship) shall intend 
so to trade, and at or near which the husband, or acting and managing 
owner or owners of such ship or vessel usually resides or reside. 

VI. Provided always, and be it further enacted by the authority 
aforesaid, that nothing in this act contained shall extend, or be 
construed to extend, to require to be registered, according to the 
directions of this act, any ship or vessel of war, or any other vessi^I, 
of whatever built the same may be, or under whatever description 
the same may fall, being the property of TIis Majesty or tlie Royal 
Family, or any of them, or any lighters, barges, boats, or vessels of 
any built or description whatever, used solely in rivers or inland 
navigation. 

VII. And it is hereby declared, that no ship or vessel built in 
any of the colonies of North America, now called The United 
States of America, during the time that any act or acts of parlia¬ 
ment made in Great Britain, prohibiting trade and intercourse with 
those colonies, was or were in force, nor any ship or vessel which 
was owned by, or belonged to the subjects of the said United 
States, or of any of the .said States respectively, during the exist¬ 
ence of (hose acts, and not registered before the commencement 
thereof, is or shall be entitled to be registered under this present 
act, or to any of the privileges or advantages of a British-built ship 
or vessel, unless such ship or vessel shall have been taken and con¬ 
demned as lawful prize, or, having been stranded, shall have been 
built or rebuilt, and registered in the manner heretofore practised 
and allowed. 

VIII. And be it enacted by the authority aforesaid, that no 
subject of Jlis Majesty, his heirs and successors, whose usual re¬ 
sidence is ill any country not under the dominion of His Majesty, 
his heirs and successors, shall be deemed or entitled, during the 
time he shall continue so to reside, to bo the owner in whole or in 
part of any British ship or vessel, required and authorised to be 
registered by virtue of tliis act, unless he be a member of some 
British factory, or agent for, or partner in, any house or copart¬ 
nership, actually carrying on trade in Great Britain or Ireland, 

IX. And be it further enacted by the authority aforesaid, that 
so much of the said recited act passed in the seventh and eighth 
years of the reign of his late Majesty King AVilliam the Third, as 
directs the oath therein contaii 3d to be taken on registering the 
ships ^.hd vessels therein described, slinll be, and the same is 
beieliy repealed. 
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X. And be U also enacted by the authority aforesaid^ that no Noroffistryfa 
registry shall henceforth be made, or certificate granted, until the tni*thc*fi>UoW- 
following oath be taken and subscribed before the person or per- iiipniUibe 
sons hereinbefore authorised to make such registry, ai^ grant such takcu, 
certificate respectively, (which they are hereby respectively em¬ 
powered to administer) by the owner of such ship or vessel, if such 
ship or vessel is owned by or belongs to one person only ; or, in 
case there shall be two joint owners, then by both of such joint 
owners, if both shall be resident within twenty miles of the port 
or place where such register is required; or by one of such owners, 
if one or both of them shall be resident at a greater distance from 
such port or place; or if the number of such owners or proprietors 
shall exceed two, then by the greater part of the number of such 
owners or proprietors, if the greater number of them shall be re¬ 
sident within twenty miles of such port or place as aforesaid, not 
in any case exceeding three of such owners or proprietors, or 
by one of such owners, if all shall be resident at a greater 
distance. 

/. A, B, of [place of residence and occupation"] do make oath, 
that the ship or vessel [name] of [port or place] whereof [mastcr'^s 
name] is at present master, being [kind of huilt^ burthen^ et cetera, 
m described in the certificate of the surveying ojjicer] was [token 
and where built^ or if prize, capture, and condemnation] and that I 
the said A, B. [and the other otvners^ names and occupations, if any, 
and where they respectively reside, videlicet, town, place or parish, 
and county, or if member of, and resident in any factory in foreign 
parts, or in any foreign town or city, being an agent for, or partner 
in any house, or copartnership actually carrying on trade in Great 
Britain, or Ireland, the name of such factory, foreign tozon or city, 
and the names of suck house or copartnership] am [or are] sole 
owner [or owners] of the said vessel, and that no other person or 
persons whatever hath or have any right, title, interest, share, or 
property therein or thereto ; and that 1 the said A. B, [and the 
said other owners, if any] am [or are] truly and bomi fide a sub¬ 
ject [or subjects] of Great Britain; and that I the said A. B* have 
not [nor have any of the other owners, to the best of my knowledge 
and belief,] taken the oath of allegiance to any foreign state what¬ 
ever [except under the terms of some capilulation, describing the 
particulars thereof] or that since my taking [or kts or their 
taking] the oath of allegiance to [naming the foreign states respec* 
lively to which he or any of the said owners shall have taken ike 
same] and prior to (he passing of an act in the 26th year of tho 
reign of King .George the Third, (intituled, An Act for the further 
Increase and Encouragement of Shijynng and Navigation,) 1 have 
[or he or they hath nr have] become a subject [or subject^] of 
Great Britain, [either by IJis Majesty's betters Eaient, as a deni¬ 
zen or denizens, or naturalized by act of parliament, as the case may 
be, naming the dates of the letters of denization, or the act or acts of 
parliament for naturalization respectively] or [«j the case may be] 

1 have [or he or they hath or have] become a denizen [or deni¬ 
zens, or naturalized subject or subjects, as the case may be] of 
Great Britain, by His Majesty’s Letters Patent, or by an act of 

u 2 
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or the year or years in Tekich suck actor acts for naiuralizafion have 
passed respectively and that no foreigner, directly or indirectly, 
hath any share or part or interest in the said ship or vessel. 


AdiHlion to be 
made to thr 
oath wiu'Ji tlic 
nnm- 

hcr of liioinborii 
do not attend. 


SliipN to ho CT- 
aiuiivH!, &<'. 
Ijoforc rrrtili- 
rriti'j* nro 
granted, &c. 


Xr. And be it further enacted by the authority aforesaid, that, 
in case the number of joint owners or proprietors of any ship or 
vessel shall amount to three or more, and three of such joint own¬ 
ers or proprietors shall not personally attend to take and subscribe 
the oath hereinbefore directed to be taken and subscribed ; then, 
and in such case, such owner or owners, proprietor or proprietors, 
as shall personally attend, and take and subscribe the oath afore¬ 
said, shall further make oath, that the part owner or part owners 
of such ship or vessel then absent is or are not 'resident within 
twenty miles of such port or place, and hath or have not, to the 
best of his or their knowledge or belief, wilfully absented himself 
or themselves, in order to avoid the taking the oath hereinbefore 
directed to be taken and subscribed, or is or are prevented by ill¬ 
ness from attending to take and subscribe the said oath. 

XII. And, ill order to enable the proper officer or officers of 
His Majesty’s customs to grant a ccrtilicate, truly and accurately 
describing every ship or vessel to be registered in pursuance of this 
act, and also to enable all other officers of Ills Majesty’s customs, 
on due examination, to discover whether any such ship or vessel is 
the sapie with that for which a certificate is alleged to Iiave been 
granted; be it enacted by the authority aforesaid, that, previous to 
the registering or granting of any certificate of registry as afore¬ 
said, some one or more proper person cr persons, appointed by the 
commissioners of IJis Majesty’s customs in England and Scotland, 
or by the governor, lieutenant-governor, or commander-in-chief 
for the time being in the islands of Guernsey, Jersey, and Man, or 
of the colonies, plantations, islands, or territories aforesaid re¬ 
spectively (taking to his or their assistance, if he or they shall 
judge it necessary, one or more person or persons skilled in the 
building and admeasurement of ships) shall go on board of every 
such ship or vessel as is to be tegistered, and shall strictly and ac¬ 
curately examine and admeasure every such ship or vessel, as to 
all and every particular contained in the form of the certificate 
hereinbefore directed, in the presence of the master, or of any 
qther person who shall be appointed for that purpose on the part 
of the owner or owners, or, in his or their absence, by the said 
master, and shall deliver a true and just account in writing of all 
such particulars of the built, description, and admeasurement of 
every such ship or vessel as are specified in the form of the certi¬ 
ficate above recited, to the person or persons who shall be autho¬ 
rised as aforesaid to make such registry and grant such certificate 
of registry; and the said master, or other person attending on the 
part of the owner or owners, is hereby required to sign his name 
also to the certificate of such surveying or examining officer in 
testimony of the truth thereof, p.orided such master or other per¬ 
son shhll consent and agree to the several particulars set forth and 
described therein. 
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X[II. And be it also enacted by the authority aforesaid, that if 
such person or persons so appointed to examine and admeasure 
such ships or vessels as aforesaid shall wilfully deliver to any per¬ 
son or persons authorised to make registry and grant certificates of 
registry as aforesaid, a false description of any of the particulars 
hereby required to be contained in such certificate; or if any per¬ 
son or persons hereinbefore authorised to uinke such registry, and 
grant such certificates of registry, shall knowingly make any false 
register, or grant any false certificate, in regard to any of the par¬ 
ticulars required by this present act, he or they, on being convicted 
thereof by due course of law, in any of Ilis Majesty's Courts of 
Record at Westminster, In the Court of Justiciary, or the Court 
of Exchequer in Scotland, or in any Court of Record in the said 
colonies, plantations, islands, or territories, or in the Royal Court 
in Guernsey or Jersey, or in the Superior Court of Justice in the 
Isle of Man, as the case may be, shall respectively forfeit the sum 
of one hundred pounds, and be for ever incapable of holding or 
enjoying any office or employment under Ilis Majesty. 

XIV. And vrhereas the officer or officers so nppojnted to ex¬ 
amine and admeasure such ships and vessels as aforesaid may not 
always be enabled to cause such ship or vessel to be laid on shore, 
for the purpose of ascertaining her tonnage, according to the rule 
now by law prescribed for that purpose ; and whereas it would in 
some cases endanger such ship or vessel so to do : bo it therefore 
enacted by the autiiurity aforesaid, that in cases wliere it may be 
necessary to ascertain the tonnage of any such ships or vessels 
when alloat, the following method shall be observed; videltcei^ 
drop a plumb line over the stern of the ship, and measure the dis¬ 
tance between such line and the after part of the stern post, at the 
load water mark ; then measure from the top of the said plumb 
lino, in a parallel direction with the water, to a perpendicular 
point immediately over the load water mark, at the fore part of 
the main stem, subtracting from such measurement the above dis¬ 
tance, the remainder will be the ship’s extreme length, from which 
is to be deducted three inches for every foot of the load draught of 
water, for the rake abaft, and also three-fifths of the ship's breadth, 
for the rake foreward, the remainder shall be esteemed the just 
length of the keel to find the tonnage; ami the breadth shall be 
taken from outside to outside of the plank, in the broadest part of 
the ship, cither above or below the main wales, exclusive of all 
manner of sheathing or doubling that may be wrought upon the 
side of the ship; then multiplying the length of the keel for ton¬ 
nage by the breadth so taken, and that product by half the 
breadth, and dividing by ninety-four, the quotient shall be deemed 
the true contents of the tonnage: provided always, that nothing 
hereinbefore contained shall in anywise be construed to alter the 
manner of admeasuring the tonnage of any ship or vessel which has 
heretofore been practised for the purpose of ascertaining the light 
duties, or any other duties or imposts whatever, payable according 
to the tonnage of any ship or vessel. 

XV. And be it further enacted by the authority aforesaid, that, 
at the time of obtaining the certificate of registry as aforesaid, suf¬ 
ficient security by bond shall be given to Ilis Majesty, his heirs 
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and successors, by the master and such of the owners as shall per¬ 
sonally attend, as is hereinbefore required, such security to be ap¬ 
proved of aqd taken by the person or persons hereinbefore autho¬ 
rised to make such registry, and,grant such certificates of registry, 
at the port or place in which such certilicate shall be granted, in 
the penalties following ; (that is to sayO if such ship or vessel shall 
l>e a decked vessel, or be above the burthen of fifteen tons, and not 
exceeding fifty tons, in the penalty of one hundred pounds; if ex¬ 
ceeding the burthen of fifty tons, and not exceeding one hundred 
tons, in the penalty of three hundred pounds ; if exceeding the 
burthen of one hundred tons, and not exceeding two hundred tons, 
in the penalty of five hundred pounds ; if exceeding the burthen of 
two hundred tons, and not exceeding three hundred tons, in the 
penalty of eight hundred pounds; and if exceeding the burthen of 
three liundred tons, in the penalty of one thousand pounds : and the 
condition of every such bond shall ho, that such certificate shall not 
be sold, lent, or otherwise disposed of, to any person or persons 
whatever, and that the same shall be solely made use of for the 
service of the ship or vessel for which it is granted ; and that in 
case such ship shall be lost, or taken by the enemy, burnt, or 
broken up, or otherwise prevented from returning to the port to 
which she belongs, the certificate, if preserved, shall be delivered 
up, within one month after the arrival of the master in any port or 
place in Ills Majesty’s dominions, to the collector and comptroller 
of some port in (rreat Britain, or of the Isle of Man, or of the 
Britisli plantations, or to the governor, lieutenant-governor, or 
commander-in-chief, for the time being, of the islands of Guernsey 
or Jersey ; and that if any foreigner, or any person or persons for 
his use and benefit, shall purchase or otherwise become entitled to 
the whole, or any part or share of, or any interest in such ship or 
vessel, and the same shall be within the limits of any port in Great 
Britain, Guernsey, Jersey, Man, or the British colonies, planta¬ 
tions, islands, or territories aforesaid ; then and in such case the 
certificate of registry shall, within seven days after such purchase 
or transfer of property in such ship or vessel be delivered up to the 
person or persons hereinbefore authorised to make registry, and 
grant certificates of registry, at such port or place respectively, as 
aforesaid; and if such ship or vessel shall be in any foreign port 
when such purchase or transfer of interest or property shall take 
place, then that the same shall be delivered up to the British con¬ 
sul, or other chief British officer, resident at or nearest to such 
foreign port; or if such ship or vessel shall be at sea when such 
purchase or transfer of interest or property shall take place, then 
that the same shall be delivered up to the British consul, or other 
chief British olficer, at the foreign port or place in or at which the 
master, or other person having or taking the charge or command of 
such ship or vessel, shall first arrive after such purchase or transfer 
of property at sea, immediately after his arriva) at such foreign 
port; but if such master, or other person who had the command 
thereof at the time of such purchase or transfer of property at sea, 
shall not arrive at a foreign port, but shall arrive at some port of 
Great Britain, Guernsey, Jersey, Man, or His Majesty’s said co¬ 
lonies, plantations, islands, or territories, then that the same shall 
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be delivered up iu manner aforesaid, within fourteen days after 
the arrival of such ship or vessel, or of the person who had the 
command thereof, in any port of Great Britain, Guernsey, Jersey, 

Man, or any of ills Majesty’s said colonies, plantatjons, islands, 
or territories : and that if any pass, commonly called A Mediter- Modiicrrancan 
runeati Pass, shall have been obtained or procured for any such pasns to br 
ship or vessel, then and in such case the same shall be delivered up 
at the same time, and in like manner, with the certificate of re- cutes 
gistry aforesaid, to the person or persons hereinbefore authorised 
to receive such certificate of registry : and such certificates so de¬ 
livered up shall forthwith be transmitted to the commissioners of 
His Majesty’s customs in England and Scotland respectively : and 
such Mcditerraiipan passes shall be also transmitted to the com¬ 
missioners for executing the oflico of J.<ord High Admiral of Great 
Jlritain, by the person or persons hereinbefore authorised to re¬ 
ceive such certificates and passes, in order that the same may be 
cancelled. 


' XVI. And whereas the provisions made in and by the said re¬ 
cited act, touching the indorsement on certificates of registry, in 
case of any alteration of the property in any sliip or vessel, in the 
sanm port to which the ship or vessel belongs, have been found in¬ 
sufficient; be it therefore enacted by the iiuthorify aforesaid, that, 
ill every such case, besides the indorsement required by the said 
recited act, there shall also be indorsed on the certificate of re¬ 
gistry, before two witnesses, the town, place, or parish where all 
and every person or persons to whom the property in any ship or 
vessel, or any part thereof, shall be so transferred, shalWeside; 
or if such person or persons usually reside in any country not un¬ 
der the dominion of His Majesty, his heirs and' successors, but in 
some British factory, the name of such factory of which such per¬ 
son or persons is or are member or members ; or if such person or 
]>crsons reside in any foreign town or city, and are not members of 
some British factory, the name of such foreign town or city where 
such person or persons usually reside, and also the names of the 
house or copartnership in Great Britain or Ireland, for or with 
whom such person or persons is or are agent or partner, or agents 
or partners; and the person or persons to whom the property of 
such ship or vessel sliall be so transferred, or his or their agent, 
shall also deliver a copy of such indorsement to the person or per¬ 
sons authorised to make registry, and grant certificates of registry, 
as aforesaid, who are hereby required to cause an entry thereof to 
be indorsed on the oath or affidavit upon which the original cer¬ 
tificate of registry of such ship or vessel was obtained ; and shall 
also make a memorandum of the same in the book of registers 
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which is hereby directed and required to be kept, and shall forth¬ 
with give notice thereof to the commissioners of Jlis Majesty’s 
customs in England or Scotland, under whom they respectively act. 

XVII. And be it further enacted by the authority aforesaid, Certiiiratom 
that when and-so often as the property in any ship or vessel, be- ap of 

longing to any of His Majesty’s subjects, shall be transferred to property, 
any other or others of His Majesty’s subjects, in whole or in part, 
the certificate of the registry of such ship or vessel shall be truly 
and accurately recited, in words at length, in the bill or other in- 
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slrumenl of sale thereof, and that otherwise such bill of sale shall 
be utterly null and void, to all intents and purposes. 

XVUf. And be it further enacted by the authority aforesaid, 
that when nii/l so often as the master, or other person having or 
tnUiiv^ tho charge ur commaiul of any ship or vessel, registered iti 
liianucr hereinbefore diiected, shall be changed, the master or 
owner of such ship or vessel shall deliver to the person or persons 
liercinbeforc authorised to make such registry, and grant such cer-* 
tilicatos of registry, at the port where such change shall take place, 
the certificate of registry belonging to such ship or vessel; who 
shall thereupon indorse and subscribe a memorandum of such 
change, and shall forthwith give notice of the same to (he proper 
oOiccr of the port or place where such ship or vessel was last re¬ 
gistered pursuant to this act; who shall likewise make a memoran¬ 
dum of the same in the book of registers which is hereby directed 
and required to be kept, and shall forthwith give notice thereof to 
the commlssioneis of Ills Majesty's customs hi Knglaiid and Scot¬ 
land respectively. 

XIX. And whereas many frauds arc committed by the frequent 
change of names given to ships and vessels, and the dilhculty of 
comparing the entry in the book of registers, hereinafier directeil 
to be kept by all such person or persons as are authorised to re¬ 
gister ships and ves'^els, and to grant certificates of the same, with 
the registers of which they claim the benefit, is thereby greatly in¬ 
creased; be it therefore enacted by tho authority aforesaid, that it 
shall not bd lawful for any owner or owners of any ship or vessel 
to givc^iny name to such ship or vessel, oilier than that by which 
she was first registered in pursuance of this act; and that the 
owner or owners of all and every ship or vessel which shall be so 
registcicd, sliall, within one month from the time of such registry, 
paint or cause to be painted, in white or yellow iclte^^« of a length 
not less than four inches, upon a black ground, on some conspi¬ 
cuous part of Uic stern, (provided there shall be suiRcient space 
for that purpose, but if not, then in letters as large as such space 
will admit,) the name by which such ship or vessel sha'I have been 
registered pursuant to this act, and the port to w hich she belongs, 
in a distinct and legible manner, and shall so keep and preserve the 
same ; and that if such owner or owners, or master, or other per¬ 
son having or taking the charge or command of such ship or vessel, 
shall wilfully alter, erase, obliterate, or in anywise hide or con¬ 
ceal, or cause or procure, or permit the same to be done, unless in 
the case of square-rigged vessels in time of war, or shall in any 
written or printed paper^ or other document, describe such ship or 
vessel by any name, other than that by which she was first re¬ 
gistered pursuant to this act, or shall verbally describe, or cause 
or procure or permit such ship or vessel to be described, by any 
other name, to any officer or officers of His Majesty’s revenue, In 
tho due execution of his or their duty; then, and in every such 
case, such owner or owners, master, or other person having or 
taking the charge or command of such ship or vessel, shall forfeit 
the sum of one hundred pounds. 

XX. 'And be it further enacted by tho authotity aforesaid, that 
all and every person and persons who shall apply for a certificate 
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of the registry of any ship or vessel in Great Britain, Guernsey, Brium,&c. to 

Jersey, or the Isle of Man, which shall be built, or whose building ticuiar accouiU 

shall be completed after the 1st day of August, 1786, shall, and of the shim 

they are hereby required to produce to the person or persons an- 

thorised to grant such certificate,^a true and full account, under oath to their 

the hand of the builder of such ship or vessel of the proper deno« identity. 

mination, and of the time when, aud the place where such ship or 

vessel was built; and also an exact account of the tonnage of such 

ship or vessel, together with the name of the first purchaser or 

purchasers thereof, (which account such builder is hereby directed 

and required to give under his hand, on the same being demanded 

by such person or persons so applying for a certificate as afore« 

said ;) and shall also make oath, before the person or persons here* 

inbefore authorised to grant such certificate, (which oath he or they 

are hereby authorised to administer,) that the ship or vessel for 

which such certificate is required, is the same with that which is 

so described by the builder as aforesaid. 

XXL And be it further enacted by the authority aforesaid, that Persons making 
all and every [person or persons who, from and after the 1st day of application in 
January, 1787, shall apply for such certificate as aforesaid, in any 
of Tlis Majesty’s said colonies, plantations, or territories, shall, 1787, toc'on- 
before such certifittile is granted, produce the like account, under form to the par- 
the hand of the builder, and take the like oath as is hereinbefore {isit*clai»e.™ 
required to be produced and taken by persons applying for the like 
certificate in Great Britain. 


XXII. And he it further enacted by the authority aforesaid, If ocrtificatrs 
that if the certificate of the registry of any ship or vessel which lo**t, new 
shall be obtained in pursuance of this act, shall happen to be lost 
or mislaid, a register and certificate de novoj in the form herein- cnrdiugtooct 
before directed, shall be granted for such ship or vessel, according 
to the regulations contained in an act, passed in the fifteenth year 
of the reign of his late Majesty King George the Second, intituled. 

An Act for further regulating the Plantation Trade ; and for relief 


i)f merchants importing prize goods from America; and for pre¬ 
venting collusive captures there ; and for obliging the claimers of 


vessels seized for exportation of wool, or any unlawful importation, 
to give security for costs ; and for allowing East India goods to be 
taken out of warehouses in order to be cleaned and refreshed. 


XX111. Provided always, aud be it further enacted by the au* Secaritytobe 
thority aforesaid, that in every such case such security shall be siyen,oiiT^ 
given as is hereinbefore directed; and that in lieu of the oath crrtificatesaiwl 
directed to be taken by the said recited act, the like oath shall be oath made as 
taken and subscribed, as is hereinbefore directed to be taken and 
subscribed, by the owner or owners of such ships and vessels, as are of the’oath 
rc(]uired to be registered by virtue of this act. 15 Geo. n. 

XXIV. And be it further enacted by the authority aforesaid, 
that if any ship or vessel, after she shall have been registered pui% mmt be 
suaiit to the directions of this act, shall in any manner whatever be register^^a- 
altered in form or burthen, by bdng lengthened or built upon, or new,«r«abe 
shall bo altered from a sloop to a brigantine, of from any oae de- deeawd foreigii 
nomination of a vessel to another, by the mode or method of rig¬ 
ging or fitting, ill such case such ship or vessel shall be register^ 

^ none, in manner hereinbefore required, as soon as she returns 
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to the port to which she belongs, or to any other port in which 
she may bo legally registered by virtue of this act, on failure 
whereof such ship or vessel shall, to all intents and purposes, be 
considered *and deemed and taken to be a foreign ship or vessel. 

XXV- And be it further enacted by the authority aforesaid, 
that the owner or owners of all such ships and vessels as shall be 
taken by any of Jlis Majesty’s ships or vessels of war, or by any 
private or other ship or vessel, and condemned as lawful prise in 
any Court of Admiralty, shall, upon registering such ship or 
vessel before he or they shall obtain such certiHcate as afore¬ 
said, produce to the proper officer of llis Majesty’s Customs a 
certificate of the condemnation of such ship or vessel, under the 
hand and seal of the Judge of the Court in which such ship or 
vessel shall have been condemned, (which certificate such Judge 
is hereby authorised and required to grant;) and also a true and 
exact account, in writing, of all the particulars contained in the 
certificate hereinbefore set forth, to be made and subscribed by one 
or more skilful persons to be appointed by the Court to survey 
such ship or vessel i and shall also make oath before the said offi¬ 
cer, (which he is hereby authorised and required to administer,) 
that such ship or vessel is the same vessel which is mentioned in the 
certificate of the Judge aforesaid. 

XXVf. Provided always, and be it further enacted by the au¬ 
thority aforesaid, that no ship or vessel which shall be taken and 
condemned as prize in any Court of Admiralty as aforesaid, shall 
be registered in the islands of Ouernsey, Jersey, or the Isle of 
Alan, although belonging to His Alajesty’s subjects residing in 
those islands, or in some one or other of them ; but in o<der (hat 
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the duties now by law due and payable to His Alajesty on such 
ships and vessels may be levied and collected, the same shall be 
registered either at Southampton, Weymouth, Exeter, Plymouth, 
Falmouth, Uverpool, or Whitehaven by the collector and compU 
roller at such ports respectively, who are hereby authorised and 
required, after the receipt of the said duties, to register such ship 
or vessel, and to grant a certificate thereof, in the form, and under 
the regulations and restrictions in this act contained. 

XXVIL And be it further enacted by the authority aforesaid, 
that in all the cases where any ship or vessel, so taken and con¬ 
demned as aforesaid, in any of IIU Alajesiy’s colonies, plantations, 
islands, or territories aforesaid, shall be registered, and obtain a 
certificate of such registry, in manner hereinbefore directed, an 
exact and particular account shall be subjoined to such certificate, 
of the sum for which such ship or vessel shall have been sold, veri¬ 
fied by the oath of the person or persons who shall apply for such 
registry and certificate, in order that the aforesaid duties due and 
payable to His Majesty may be the better levied and collected, 
upon the arrival of such ship or vessel in any port or place of Great 
Britain where such duties are by law due and payable. 

XX Vm. And whereas the trade to and from His Majesty’s 
European dominions, and the colonies, plantations, islands, and 
territories in Asia, Africa, and America, to His Majesty belonging, 
is now by law confined to such ships only as are of the built of 
Great Britain and Ireland, the islands of Guernsey, Jersey, d 
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Man, and of the said colonies, plantations, islands, and terri¬ 
tories : And whereas ships whollj^ owned by British subjects, and 
navigated according to law, can be legally used and employed only 
ill the European trade of this kingdom ; and the same are, by vir¬ 
tue of this act, allowed to be continued in the said trade until the 
same shall be worn out; and it is therefore necessary to distin¬ 
guish such ships and vessels respectively in the certificates to be 
granted pursuant to this act; be it therefore enacted by the autho¬ 
rity aforesaid, that the certificates which shall hereafter be granted 
in pursuance of this act shall distinguish whether such ships or 
vessels be of the built of Great Britain or Ireland, Guernsey, 

Jersey, or the Isle of Man, or the colonies, plantations, islands, 
or territories aforesaid, or of any foreign country; and shall, if 
Britisfi built, be intituled, Certificate of British Plantation Re¬ 
gistry ; and if such ships be foreign built, shall be intituled, Certi¬ 
ficate of Foreign Ships* Registry for the European Trade, British 
Property, as the case may be. 

XXIX. And whereas many foreign built ships and vessels be- ships already 
longing to, or pretending to belong to, Jits Majesty’s subjects, registered to 
have, by fraudulent contrivances, and under false pretences, ob- certlficares^for 
tuiiicd registers, by virtue of which such ships and vessels are at »ew ones, and 
present used and employed, contrary to the laws now in force, in *’^*1*^^"**^^^* 
the trade to and from his Majesty’s colonies, plantations, islands, giglrred^to 
or territories in Asia, Africa, and America; and it is therefore ply for certifi- 
expedient and necessary, for detecting the frauds at present com- 
mitted', and for preventing the same in future, that all registers 
lieretofore granted should be called in, and delivered up to the 
proper olficer to be cancelled, and that new registers, of the form 
hereinbefore described, should be granted in lieu thereof, in the 
manner hereinbefore directed, to all such ships or vessels as shall 
appear to be legally entitled to the same: And whereas it is expe¬ 
dient to specify and direct at what time, and in what manner, all 
other ships and vessels, which are not now by law required to be 
registered, should hereafter be registered, according to the intent 
and meaning of this act, and should receive certificates according to 
the form and in the manner hereinbefore directed : Be it therefore 
enacted by the authority afores'aid, that the commissioners of His 
Majesty’s customs in England and Scotland, respectively, be au¬ 
thorised and required, and they are hereby authorised and 
required, to give public notice, by all such ways and means 
as they shall judge most proper and effectual, that within a 
certain reasonable time' or times as may be best adapted to the dis¬ 
tance of Che ports to which the ships and vessels, owned by His 
Majesty’s subjects, shall respectively belong, to be by them speci¬ 
fied and published, certificates of registry, according to the form 
hereinbefore described, will be ready to be granted, in manner 
hereinbefore directed, to all such ships and vessels as shall be le¬ 
gally entitled thereunto; and that the owner or owners of every 
such ship or vessel, not heretofore required to be registered, shall, 
on the first arrival of every such ship or vessel at the port or place 
to which she belongs, after the expiration of the notice hereinbe¬ 
fore directed, cause such ship or vessel to be registered, and shall 
obtain a certificate thereof in .mauner hereinbefore directed ; and 
that the owner or owners of any ship or vessel, which shall have 
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been licrctoforc registered, shall in like manner, upon the first arrival 
of such ship or vessel at the port or place to vvhich she belongs, 
after the expiration of the notice hereinbefore directed, cause such 
ship or vessel to be again registered, and obtain a certificate thereof, 
according to.the form and in the manner hereinbefore described, 
and shall then deliver up the register before granted, if the same 
be not lost or mislaid ; and if the same shall have been Inst or mis¬ 
laid, shall make oath before the pro[>er ofiicer of ^the customs, that 
such register has been lost or mislaid, and shall give security 
In like manner as is directed and required by the said act 
passed in the fifteenth year of the reign of his late Majesty 
. King George the Second, in the case of registers and certificates 
de novo, 

llmrs allowril XXX. And be it also enacted by the authority aforesaid, that, 

suchccrtiticaici expiration of the notice hereinbefore directed, 

twelve months shall be allowed to all ships and vessels belonging 
to any of the ports of Great 13ntain, or the islands of Cuentsey, 
Jersey, or Man, to be registered and obtain certificates according 
to the form and in the manner hereinbefore described ; and that, in 
like manner, from and after the expiiationof the notice hereinbefore 
directed, eighteen months shall be allowed to all ships and vessels 
belonging to any of the ports in Ills Majesty's colonies, planta¬ 
tions, islands, or territories in Africa or America, to be registered, 
and to obtain certificates according to the form, and in the manner 
hereinbefore described ; and that, in like manner, from and after 
the expiration of the notice hereinbefore directed, thirty months 
shall be allowed to all ships and vessels trading or fishing beyond 
the Cape of Good Hope, or Cape Horn, to be registered, and ob¬ 
tain certificates according to the form, and in the manner herein¬ 
before described : And that at the end of the said term of twelve 


mouths, with respect to such ships and vessels as belong to the 
ports of Great Britain, and the islands of Guernsey, Jersey, or Man; 
and in like manner, at the end of the said term of eighteen months, 
with respect to all ships and vessels that belong to any of the ports 
of His Majesty’s colonies, plantations, islands, or territories, in 
Africa or America; and in like manner, at the end of the said tern 
of thirty months, with respect to all ships and vessels trading or fish¬ 
ing beyond the Cape of Good Hope, or Cape Horn, no other 
register or certificate shall be of force or effect, except such as shall 
be granted in pursuance of this act; and that all other registers 
and certificates shall from thenceforth be utterly null and void, to 
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all intents and purposes whatsoever. 

XXXI. Provided nevertheless, and be it further enacted by the 
authority aforesaid, that In case it shall happen that any such ship 
or vessel, from any unavoidable necessity, or reasonable cause, 
shall not return to the port to which she belongs withiu the time 
hereinbefore limited, it shall and may be lawful for the commis¬ 
sioners of His Majesty’s customs In England and Scotland respect¬ 
ively for the time being; and they are hereby required, upon proof 
being made to their satisfaction of such unavoidable necessity or 
reasonable cause, to cause such ship or vessel to be registered upon 
the terms and conditions, and under the regulations and restrictions 
directed and required by this act, aoy thing herein contained to the 
contrary thereof notwithstanding. 
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XXXir. Ami be it farther enacted by the authority aforesaid, 
that no ship or vci-scl, whicli by this act is directed to be hereafter 
registered, or which is directed, instead of the register now re¬ 
quired by law, to take out a new register, according to the form, 
and in the manner hereinbefore described, shall be permitted, after 
her lirst arrival at the port to which she belongs, at the expiratioa 
of the notice hereinbefore directed, to clear outwards to foreign 
parts or coastwise, or to proceed to sea in order to fish on the 
coasts, or for any other purpose whatever, as a British ship or ves¬ 
sel, or shall be in anywise entitled to the privileges of a British 
ship or vessel, unless the owner or owners thereof shall have ob¬ 
tained a certificate according to the form, and in the manner here¬ 
inbefore described ; and in case any such ship or vessel shall 
depart from such port without being registered, and without having 
obtained a certificate as aforesaid, every such ship or vessel shall 
be subject to forfeiture; and also all the guns, furniture, ammu¬ 
nition., tackle, and apparel, to such ship or vessel belonging. 

XXXIII. And bo it further enacted by the authority aforesaid, 
that if, after the expiration of the notice aforesaid, any ship or ves¬ 
sel, (being square-rigged,) shall be found in any port within the 
distance of twenty leagues by water from the port to which she 
belongs; or if any vessel, not being square-rigged, be found within 
any port, other than that to which she belongs, without having 
obtained the certificate of registry hereinbefore directed, it shall 
and may be lawful to and for the principal officer or officers of 
snch port; and he or they is, and are hereby required to detain 
such ship or vessel, until the master, or other person having or 
taking the charge or command thereof, shall, if such ship or vessel 
be under the burthen of fifty tons, give security by bond in the 
penalty of fifty pounds, in manner hereinafter directed ; and if such 
ship or vessel shall exceed the burthen of fifty tons, and shall not 
exceed that of one hundred tons, then until the master, or other 
person having or taking the charge or command thereof, shall, in 
like manner, give security by bond in the penalty of one hundred 
pounds ; and if such ship or vessel shall exceed the burthen of one 
liundred tons, then until the master, or other person having or 
taking the charge or command thereof, shall, together with one 
sufficient security, (to he approved by such principal officer or 
oRicers,) give bond to His Majesty, his heirs and successors, to be 
taken by such officer or officers, in the penalty of two hundred 
pounds, with condition that such master, or other person so having 
or taking the charge or command of every such ship or vessel, shall 
forthwith repair with her,^ as soon as conveniently may be, (or 
being employed in the fishery on the banks of Newfoundland, and 
parts adjacent, at the end of the fishing season,) to the port to 
which she belongs, and there cause her to be registered, and pro¬ 
cure a certificate of such registry, in the form and manner 
hereinbefore directed, and produce and deliver to such officer or 
officers such certificate of registry, within the time limited in the 
condition of such bond, which limitation of time such officer or 
officers is and are hereby authorised to fix, according to the dis¬ 
tance which such ship or vessel may be from the port to which she 
belongs, and the nature of the voyage in which she may then be 
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engaged, and on failure of producing and delivering such certificate 
as aforesaid, such bond shall be forfeited ; but if such certificate 
shall be produced and delivered to such officer or ofllceis within 
the time so< limited in the bond, such bond shall be void and of none 
effect, and he or they is and are hereby authorised and required to 
cancel the same* And in case any square-rigged ship or vessel, 
after the expiration of the notice aforesaid, shall be found in any 
port distant more than twenty leagues by water from the port to 
which she belongs, or that tho water at the entrance of the port to 
which such ship or vessel belongs shall be so shallow as not to ad¬ 
mit her entrance into the same, without endangering the safety of 
such ship or vessel, the master, or other person having the charge 
or command of such ship or vessel, shall, within forty-eight hours 
after his arrival at such port as aforesaid, make known his arrival 
to the collector and comptroller of the customs, or other principal 
officer of such port, and shall require such collector and compt¬ 
roller, or other principal officer, to cause his ship or vessel to be sur¬ 
veyed by the proper officer at such port, who shall be appointed 
pursuant to the directions of this act to survey ships and vessels 
there, and sho shall accordingly make a perfect and accurate sur¬ 
vey thereof, and certify the several particulars thereof in like man¬ 
ner as is hereinbefore directed ; and such collector and comptroller, 
or other principal officer, shall immediately transmit the said cer¬ 
tificate of survey to the persons authorised to register ships and 
vessels, and grant certificates of registry, at the port to which such 
ship^or vessel belongs, who thereupon, and upon all the other re- ^ 
quisites of this act being complied with, shall register such ship or 
vessel, and grant a certificate of the registry thereof pursuant to 
this act; and it shall and may be lawful to and for the collector 
and comptroller, or other principal officer or officers of the customs 
ill the port where such ship or vessel shall be so found ; and he or 
they are hereby authorised and required to detain such ship or 
vessel until a perfect and accurate survey thereof shall be made in 
manner hereinbefore directed. 
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XXXIV. And be it further enacted by the authority aforesaid, 
that, after the expiration of the notice hereinbefore required, the 
master, or other person having or taking the charge or command 
of every ship or vessel which shall have been registered, and shall 
have procured a certificate of the registry, according to the direc¬ 
tions of this act, shall, upon dematul, produce such certificate of 
registry to the principal officer or otlicers of every port in Ills 
Majesty’s dominions, or to the British consul, or chief British officer 
in any foreign port in which such ship or vessel shall arrive, for 
the inspection of such officer or officers, British consul, or chief 
British officer, in order to satisfy him or them that she has been 
properly registered, under the penalty of one hundred pounds. 

XXXV. And be it further enacted by the authority aforesaid, 
that the proper officer at every port and place where registers and 
certificates shall be granted in pursuance of this act, shall pro¬ 
gressively number the same as they shall be severally granted, be¬ 
ginning such progressive nunieration at the commencement of each 
and every year; and shall enter an exact copy of every such cer¬ 
tificate, with the number thereof, in a book to be kept fpr that 
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purpose ; and shall also forthwith, or within one month at furthest, 
transmit to the commissioners of Jlis Majesty’s customs in London 
and h'idinburgh, under whom they respectively act, a true and ex¬ 
act copy, together with the number of every certificate Which shall 
be by him so granted ; and that if any such officer or officers shall 
neglect or refuse so to do, he or they so offending shall, for the 
first offence, forfeit the sum of one hundred pounds, and shall, 
for the second offence, forfeit the sum of two hundred pounds, 
and he dismissed from his or their office or offices. 

XXX Vf. And be it also further enacted by the authority afore¬ 
said, I'hat the commissioners of His Majesty’s customs in Scot¬ 
land shall in like manner transmit, at the end of every month In 
each year, to the commissioners of Ills Majesty’s customs in Eng¬ 
land, true and exact copies of all such certificates as shall be 
granted by them, or by any officer or officers within the limits of 
their commission, in pursuance of this act. 

XXX VII. And be it further enacted by the authority aforesaid, 
that in lieu of all stamp duties now by law imposed on such bonds 
as shall be entered into by the owner or owners of any ship or 
vessel built before the 1st day of May, 1786, or by any person or 
persons on their behalf, upon such ship or vessel being first regis¬ 
tered, and obtaining a certificate, in pursuance of this act, there 
shall be paid the sum of one shilling, and no more; and that in 
lieu of all fees and perquisites now payable to any person or per¬ 
sons, on the registry of any ship or vessel, so built before the said 
1st day of May, 1786, there shall be paid on the first regist^ of 
every such ship or vessel, pursuant to this act, the following sums, 
and no more ; (that is to say,) By all ships or vessels decked, or 
of the burthen of fifteen tons, and not exceeding fifty tons, the 
sum of one shilling and sixpence, and no more; and by all ships 
or ve.ssels exceeding fifty ton«, and not exceeding one hundred tons, 
the suni of two shillings and sixpence, and no more; and by all 
ships or vessels exceeding one hundred tons, and not exceeding two 
hundred tons, the sum of three shillings and sixpence, and no more; 
and by all ships or vessels exceeding two hundred tons, the sum of 
five shillings, and no more; which several sums shall be payable 
to such oilicers respectively, in the same shares and proportions in 
which the sums now payable are distributed : Provided always, 
That the stamp-duties, fees, and perquisites now due and pay¬ 
able upon the registry of, or transfer of property in any ship 
or ves’-el, shall continue to be paid as heretofore, save and ex¬ 
cept upon the first registry in pursuance of this act, of any ship 
or vessel built and registered before the 1st day of May, 1786. 

XXX Vlfl. And whereas, since the conclusion of the late war, 
registers have been granted or promised to ships and vessels not 
thereunto by law ontitlud, by His Majesty’s governors, or by the 
officers of His Majesty’s customs, in consideration of services ren¬ 
dered to the public by the owners of such ships and vessels, at 
the time of evacuating the countries, or towns, and posts held by 
His Majesty’s forces in the countries now belonging to the United 
States of America, or in consideration of the removal of families, 
to whom such ships and vessels belong, into the countries now be¬ 
longing to His Majesty : And whereas registers have also in some 
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cases been so granted or promised to other ships and Tessels, by 
the governors of His Majesty’s colonies^ plantations, islands, and 
territories, under misconception of the laws relating thereto, and 
the property of such ships or vessels has bond Jide^ and without 
fraud, been transferred to others of Ills Majesty’s subjects, Who, 
under the protection thereof now use and employ such ships and 
vessels; And whereas it may be therefore just and reasonable, in 
particular cases, where no fraud or collusion shall appear to have 
been practised, that such ships and vessels should be admitted to a 
registry, and that a certificate should be granted to the owners 
thereof, pursuant to this act: Be it further enacted by the autho- 
,rity aforesaid, That it shall and may he lawful to aiu) for His Ma¬ 
jesty, by and with the advice of his privy council, to order any 
such ship or vessel, under the circumstances before mentioned, to 
be registered, and to have a certificate thereof, according to the 
form and in the manner hereinbefore described and directed, if His 
Majesty in his wisdom shall think fit; and in case any suit shall 
have been commenced for the condemnation of such ship or vessel, 
it shall and may be lawful for llis Majesty, by order in coun¬ 
cil, to direct all proceedings thereupon to be staid, either ab¬ 
solutely, or upon such terms or conditions as His Majesty shall 
think fit. 

XXXfX. And be it further enacted by the authority afore¬ 
said, That it shall and may be lawful for any governor, lieu¬ 
tenant-governor, or commander in chief of any of His Majesty’s 
colonies, plantations, islands, or territories, and they are hereby 
respectively authorized and required, in any of the cases aforesaid, 
if any suit, information, libel, or other prosecution or proceeding 
of any nature or kind whatever shall have been commenced, or 
shall hereafter be commenced, in any Court whatever, in any of 
the said colonies, plantations, islands, or territories respectively, 
touching the force and effect of any register granted to any ship or 
vessel, in any of the circumstances aforesaid, upon a representa¬ 
tion made to any such governor, lieutenant-governor, or com¬ 
mander-in-chief, to cause all proceedings thereon to be staid, If he 
shall see just cause so to do, until His Majesty’s pleasure be known, 
and certified to him by His Majesty, by and with the advice of his 
privy council; and such governor, lieutenant-governor, or com- 
mander-in-chief, is hereby required to transmit to one of His Ma¬ 
jesty’s principal secretaries of state, to bo laid before His Majesty 
in council, an authenticated copy of the proceedings in every such 
case, together with his reasons for causing the same to be staid, 
and such documents (properly verified) as he may judge necessary 
for the information of His Majesty. 

XL. And be it further enacted by the authority aforesaid, That 
if any person or persons authorised and required by this act, in 
respect of his or their ofiice or offices, to perform any act or thing 
directed and required to be done or performed pursuant to any of 
the provisions of this act, shall wilfully neglect or refuse to do or 
perform the same, according to the true intent and meaning of this 
act, V every such person or persons so neglecting or refusing shall, 
on being duly convicted thereof, forfeit the sum of five hundred 
pounds, and for the second offence shall forfeit, in like manner, 
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the sum of five hundred pounds, and shall from th^'ocefortb be ren¬ 
dered incapable of serving His Majesty in any ofiicc or employment 
relative to the revenue, or in any civil capacity whatever. 

'XL!. And be it further enacted by the authority aforesaid, That Pcreons mak* 
if any person or persons shall falsely make oath to any of the mat- 
ters herein-before required to be so verified, such person or persons perjnry; 
shall suffer the like pains atid penalties as are incurred by persons anUfaUitying 
committing wilful and corrupt perjury ; and that if any person or certificates to' 
persons shall counterfeit, erase, alter, or falsify any certificate forfeitSOO/. 
required or directed to be obtained by this act, or shall knowingly 
or wilfully make use of any certificate so counterfeited, erased, 
altered, or falsified, such person or persons shall, for every such 
offonce, forfeit the sum of five hundred pounds. 

XLII. And be it further enacted by the authority aforesaid, That are^o*b("r***” 
all the penalties and forfeitures inflicted and incurred by this act Vcred, and 
sliall and may be sued for, prosecuted, and recovered in such vrhat is the offi- 
Courts, and be disposed of in such manner, and by such ways, ** s**^*'*^' 
means, and methods, as any penalties or forfeitures inflicted, or 
which may be incurred, for any offence committed against the laws 
of customs, may now legally be sued for, prosecuted, recovered, 
and disposed of; and that the officer or officers concerned in 
seizures or prosecutions under this act shall be entitled to and re¬ 
ceive the same share of the produce arising from such seizures, as 
in the case of seizure for unlawful importation, and to such share 
of the produce arising from any pecuniary fine or penalty, for any 
offence against this act, as any officer or officers is or are now by 
any law or regulation entitled to, upon prosecutions for pecun*iaiy 
penalties. 

XLIfl, And it is hereby declared and enacted by the aulhority AIIactsrrl.v 
aforesaid, That all and every matter contained in the said herein- 
before recited acts, or in any act or acts of Parliament heretofore except such *. 
p’issed, touching the trade, shipping, and navigation of Great parts usare 
liritain, and the colonics, plantations, islands, and territories rcpoal- 

aforosaid thci-cunto belonging, which is not hereby expressly al¬ 
tered or repealed, shall remain and continue in full force and cllect, 
to all intents and purposes whatever; and, so far as the same relate 
to the registry of ships find vessels, shall be deemed and taken to 
extend and apply in every rospeert to all ships and vessels autho¬ 
rized and required by this act to be registered, and (o have certi¬ 
ficates of registry- 

XLfV. And be it enacted by the authority aforesaid, That the 
ship.s and vessels belonging to His Majesty’s subjects residing in the qi-rUitVcl aiu? 
kingdom of Ireland, being duly qualified and registered according registered 
to the laws now in force, shall continue to enjoy all the privileges 
and advantages to which such ships and vessels were by law enti- of Bvitish-TmiU 
tied before the passing of this act, until the end of four calendar ships, &c. 
months from the commencement of the first session of the parlia¬ 
ment of Ireland which shall hereafter sit, during the space of four 
calendar months, without prorogation or dissolution ; and that 
from the end of that time every ship or vessel which shall, by 
virtue of the authority of any act that may be passed in the said 
parliament of Ireland, be qualified and registered in any of the 
ports of the said kingdom of Ireland, under similar regulations aud 
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restrictions to those hereinbefore contained, shall continue to en¬ 
joy, to all intents and purposes whatsoever, all the privileges and 
advantages of a British-built ship, or foreign-built ship owned by 
Ills Majesty’s subjects, as the case may be, according to the pro¬ 
visions of this act* 


27 Geo. HI. c. 19. 


An Act to enforce and render more effectual several Acts passed in 
live Tzselfth Year of the Reign of King Charles the Second, 
and other Acts made for the Increase and Encouragement of 
Shipping and Navigation^ 


Preamble, re- WHEREAS by an Act passed in the twenty-sixth year of the reign 

present Majesty, intituled An Act for the further Increase 
' and Encouragement of Shipping and Navigation, it is enacted, 
That the ships and vessels belonging to Ills Majesty’s subjects 
residing in the kingdom of Ireland, being duly qualified and re¬ 
gistered according to the laws now in force, shall continue to en¬ 
joy all the privileges and advantages to which such ships and ves¬ 
sels'were by law entitled before the passing of this act, until the 
end of four calendar months from the commencement of the first 


session of the parliament of Ireland which shall hereafter sit dur¬ 
ing the space of four calendar months, without prorogation or dis¬ 
solution ; and from theend of that time, every ship or vessel which 
shall, by virtue of the authority of any act that may be passed in 
the said parliament of Ireland, be qualified and registered in any 
of the ports of the said kingdom of Ireland, under similar regula¬ 
tions and restrictions to those therein contained, shall continue to 
enjoy, to all intents and purposes whatsoever, all the piivileges 
and advantages of a British-built ship, or a foreign-built ship, 
owned by His Majesty’s subjects, as the case may be, according to 
the provisions of this act: And whereas by an net of the parlia¬ 
ment of Ireland, passed in this present session of the said parlia¬ 
ment, intituled, An Act for the further Increase and Encourage¬ 
ment of Shipping and Navigation, regulations and restrictions for 
qualifying and registering ships and vessels in the ports of the said 
kingdom of Ireland are enacted and provided similar to those con¬ 
tained in the said before mentioned act of the parliament of Great 
Britain : Be it therefore enacted by the King’s Most Excellent 
Ve-isels roei'-* Majesty, by and with the advice and consent of the lords spiritual 
iervd in Ire- and temporal, and Commons, in this present parliament assembled, 
land according and by the authority of the same, That every ship or vessel which 
thc^ParHament i*^*>stered ill any port in the kingdom of Ireland, ac- 

of that king- Cording to the regulations ard restrictions of the before-mentioned 
sciit spMion^to" passed in the parliament of that kingdom, and shall obtain a 
enjoy all the certificate thereof^ shall enjoy, to all intents and purposes whatso- 
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ever, all the privileges and advantages of a Bniisli-buiU ship or priviirgM of 
foreign<>buiLt ship, owned by Ilis Majesty’s subjects, as the case by Hi8*Majes- 
may be. ty*s subjects. 

II. And be it further enacted by the authority aforgsaid, That Vessels regis- 

every ship or vessel belonging to Ilis Majesty’s subjects residing in Jordin^to*^law 
the said kingdom of Ireland, being duly qualified and registered previous to the* 
according to the laws in force at and immediately before the com- said act, to con- 
mencement of the said act, so passed in the parliament of that }[,e“bi[e pr/vi^ 
kingdom, shall continue in like manner to enjoy all the privileges leges during the 
and advantages of a British-built ship or foreign-built ship, owned 5“*the*corni*r* 
by His Majesty’s subjects, as the case may be, during the time or Sonera of*rev*^ 
tjmes which are or may be appointed by the commissioners of His nuein Ireland; 
Majesty’s revenue in the said kingdom, pursuant to the powers , 

thereby given to the said commissioners to appoint the times when 

the registration required by the said act is to be made; but that at but ntthe ex- 
the end or expiration of the said time or times, so to be appointed thrw^ihov^nuw^^ 
by the said commissioners, no ship or vessel belonging to the king- be registered 
dom of Ireland, which ought to be registered in the ports thereof, agreeable to the 
shall have or enjoy such privileges or advantages, unless such ship 
or vessel shall have been registered, and shall have obtained a cer¬ 
tificate thereof in pursuance of the before-mentioned act, passed in 
the said parliament of Ireland. 

III. Provided always, That in case it shall happen that any such seKshouiiHie^^ 
ship or vessel, from any unavoidable necessity or reasonable cause, provenfed from 
shall not have returned to the port in Ireland to which she belongs, 

within the time so appointed by the said commissioners, but shall ike belong!! bi 
first touch at some port of Great Britain, the islands of Guernsey due time, and 
or Jersey, or the Isle of Man, it shall and may be lawful for the -*““/;** 
commissioners of ilis Majesty’s customs in England, or any four Britain, ^c.the 
or more of them, and for the commissioners of His Majesty’s cus- comaoisionors 
toms in Scotland, or any three or more of tliem, for the time being may pn^n^tlRr 
respectively, to permit such ship or vessel, upon proof being made to clear out, 
to their satisfaction of such unavoidable necessity or reasonable mid return lo 
cause, to enjoy the privileges of a British-built ship or vessel for in Vrdaird.^*^*^ 
that time only, and to clear out and return to the port in Ireland 
to which such ship or vessel shall belong, and no other, for the 
purpose of being there registered. 

IV. And whereas by the before-mentioned act, passed in the Rccbal of part 
twenty-sixth year of Ilis Majesty’s reign, it is enacted, That no qf,ired to 
registry of any ship or vessel shall thenceforth be made, until the taken by ilie 
owner or owners of such ship or vessel shall have taken an oath 

therein set forth in manner therein directed, containing, among 
others, the words following ; That I, the ^aid .J, B. (and the 
said other owners, if any) am (or are) truly and boni fide a 
subject (or subjects) of Great Britain : and that 1 the said A, B, 
have not (ndr have any of the other owners to the best of my 
knowledge or belief) taken an oath of allegiance to any fo- 
reigu state whatever, except under the terms of some capitula- 
tion, [^scribing the particulars thereof Be it enacted by tv acquire a 
the authority aforesaid, That any oath which shall have been, or tempqraryright 
may be taken, for the sole purpose of acquiring the rights of a dk^ng 
citizen or burgher in any foreign city or town in Europe, to been- denceinafo- 
joyed during the time t^t the person or persons taking such oath state, to 
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shall reside iii such city or town, and for a Hmtlpd time after such 
residence shall have expired, shall not be deemed an oath of alle¬ 
giance to a foreign state, within the true intent and meaning of 
(he said act. 

^ \ 

V. And be it enacted by the authority aforesaid, That nothing 

in the said last-mentioned act contained shall prevent the persons 
thereby authorised from making registry of ships and Tessels, and 
granting certiorates thereof to ships and vessels wholly owned by 
the United Company of Merchants of England trading to the 
East Indies, or any other body corporate within this kingdom, all 
other requisites of the said act being complied with, upon the fol¬ 
lowing onth being taken and subscribed by the secretary of the said 
United Company, or other body corporate, or by any other officer 
authorised by such company or body corporate, (instead of the 
oath directed to be taken by the said act) before the person or 
persons duly authorised to make such registry and grant such cer¬ 
tificates respectively, which oath they are hereby respectively em¬ 
powered to administer; 

I, A, B, Secretary or officer of [nameofcompandor corporation] 
do make oath, that the ship or vessel [name] of [port or plac^ 
whereof [master^s natne] is at present master, being [kind of 
huilt^ burthen^ et cetera, m described in the certificate of the survey- 
ing ojjicer] was [zeken and where built^ or if prize^ capture and 
condemnation^ and that the same doth wholly and truly belong 
to [name of company or corporation.] 

t 

VI. And whereas by the said act, passed in the twenty-sixth year 
of his present Majesty’s reign, it is enacted, that, at the time of 
obtaining tiie certificate of registry therein' directed, sufficient se¬ 
curity by bond shall be given to His Majesty, his heirs and suc¬ 
cessors, by the master, and such of the owners as shall personally 
attend, as is therein required, such security to be approved of and 
taken by the person or persons therein authorised to make such 
registry and to grant a certificate thereof at the port or place in 
which such certificate shall be granted, in the penalties, and on the 
conditions, among others in the said act mentioned, that such cer¬ 
tificate shall not be sold, lent, or otherwise disposed of: and 
whereas doubts have arisen, whether such bond can be legally 
executed by the master of the vessel at any other port or place 
than that at which the vessel is, by the said act, required to be re¬ 
gistered ; be it therefore enacted by the authority aforesaid, that, 
from and after the 1st day of June, 1787, the commissioners of 
His Majesty’s customs in England for the time being, or any four 
or more of them, or the commissioners of His Majesty’s customs 
in Scotland for the time being, or any three or more of them, or 
the governor, or lieutenant-governor, or commander-in-chief of 
the islands of Guernsey or Jersey, or of the Isle of Man, or of 
any of the colonies, plantations, islands, or territories, which now 
belong, or may hereafter belong or be in the possession of His 
Majesty, his heirs and suc'^essors, in Asia, Africa, or America, 
shdli, and they are hereby authorised to permit, in any case where 
it shall appear to them to be expedient| such bond to be taken 



27 Geo. III. c. 19. 


S09 


PART 1.3 


before any person or persons whatever, and in such manner, and 
at such port or place, as they shall respectively judge fitting and 
necessary ; and every such person or persons shall and pre hereby 
authorised to take such bond, and such bond when so taken shall 
bo valid and of the like force and efiect, to all intents and pur¬ 
poses whatever, as if the same had been taken by the person or 
persons authorised by the said act to make registry and grant a 
certiheato thereof. 

VII. And whereas no provision is made in the said act, passed 
in the said twenty-sixth year of his present Majesty’s reign, re¬ 
quiring fresh security by bond to be given-whenever the master of 
;i ship or vessel, registered in pursuance thereof, shall be changed ; 
be it therefore enacted by the authority aforesaid, that when and 
so often as the master, or other person having or taking the charge 
or command of any ship or vessel, registered in manner therein di¬ 
rected, shall bo changed, the person who shall become master, or 
take the charge or command of such ship or vessel, shall give se¬ 
curity by bond, to be taken in the manner and under the penal¬ 
ties and conditions required by the said act and this present act; 
and upon such fresh security being from time to time given, and 
the same being made to appear by indorsement on the original 
bond by the ofllcers in whose custody it shall be, such original 
bond, so far as it relates to the former master, shall from thence¬ 
forth lie null and void, (except with respect to any breach or 
breaches of the conditions of such bond which may have been com¬ 
mitted before such indorsement.) * 

Vfll. And whereas, for want of a sufficient number of proper 
officers in the island of Newfoundland, and its dependeucies, and 
in some parts of the provinces of Quebec, Nova Scotia, and New 
Brunswick, difficulties may occur in carrying the provisions of the 
beforemenlioncd act, }>assed in the twenty-sixth year of His Ma¬ 
jesty’s reign, into execution, so fur as may relate to small vessels 
concerned in carrying on the hshery thereof, and in trading coast¬ 
wise : be it therefore further enacted by the authority aforesaid^ 
that no vessel whatever, not exceeding the burthen of thirty tons, 
and not having a whole cr fixed deck, and being employed solely 
in the fishery on the banks or shores of Newfoundland, and of the 
parts adjacent, or on the banks or shores of the provinces of 
Quebec, Nova Scotia, or New Brunswick, adjacent to the Gulf 
of St. Lawrence, and to the north of Cape Canso, or of the islands 
within the same, or in trading coastwise within the said limits, 
shall be subject or liable to be registered by virtue or in pursuance 
of the said act, passed in the said twenty-sixth year of his present 
Majesty’s reign, or shall be liable to any hindrance, molestation, 
obstruction, or detention whatever, for or on account of not being 
so registered ; any thing in the said act to the contrary thereof in 
any wise notwithstanding. 

IX. And whereas many ships or vessels have been, and may 
hereafter be built in the said island of Newfoundland, and in those 
parts of the provinces of Quebec, Nova Scotia, and New Bruns¬ 
wick, adjacent to the Gulf of St. Lawrence, and to the north of 
Cape Canso, or in the islands within the said limits, on account of 
owners residing in His Majesty’s European dominions, which ships 
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or vessels, by reason of tho absence of all the owners^ cannot be 
registered in those places, in pursuance and under the provisions of 
the said ac|, so passed in the said twenty-sixth year of his present 
JMriJosty's reign ; be it therefore further enacted by the authority 
aforesaid, that such ships or vessels shall and may be registered in 
the said island of Newfoundland and its dependencies, or in the 
parts of the said provinces of Quebec, Nova Scotia, or New Bruns¬ 
wick, adjacent to the Gulf of St. Lawrence, and to the north of 
Cape Canso, or in the islands within the said limits, (before the 
persons authorised respectively at those places to make registry, 
and to grant ccrtiticates thereof, in pursuance of the said act,) 
upon the husbands or principal agents of the said ships or vessels 
taking the oath required by the said act, instead of the same being 
taken by the owners thereof ; and the certificates so granted shall 
be of the like force and etfect, to all intents and purposes what¬ 
ever, as if they had been granted upon the oath of the owners re¬ 
spectively, until such time as such ships or vessels respectively shall 
arrive at some port in His IVlajosty’s European dominions, where 
they may be respectively registered upon the oath of the respective 
owner or owners thereof, but no longer, any thing in th^ said net 
contained to the contraiy notwithstanding ; .and whenever such 
ships or vessels shall first arrive in any such port in llis Majesty's 
European dominions, the certificates of registry, granted in pur¬ 
suance of this act, shall be utterly null and void, and shall be de¬ 
livered up to be cancelled; and such ships or vessels shall and are 
hereby required to be respectively registered de novo^ upon the 
oath of the respective owners being taken, and the other requisi¬ 
tions of the said act being complied with. 

X. And whereas, by an act made and passed in the twelfth year 
of the reign of King Charles the Second, intituled An Act for 
Encouraging and Increasing of Shipping, and Navigation, certain 
goods and commodities, therein enumerated and described, are re¬ 
quired to be imported into this kingdom, either in ships which be¬ 
long to or are of the built of His Majesty’s dominions, or of the 
built of the country or place of which the said goods or commodi¬ 
ties are the growth, production, or manufacture respectively, or of 
such port where the said goods or commodities can only bo, or 
most usually are first shipped for transportation, be it therefore 
enacted by the authority aforesaid, that, from and after the 1st 
day of July, 1787, any of the said goods or commodities so enu¬ 
merated or described in the said act, being the growth, production, 
or manufacture of Europe, may be imported into Great Britain 
under the conditions, rules, regulations, and restrictions contained 
in the said act; and also in an act, made and passed in the thir¬ 
teenth and fourteenth years of the reign of King Charles the 
Second, intituled An Act for preventing Frauds, and regulating 
Abuses in His Majesty’s Customs ; and in another act, made and 
passed in the sixth year of the reign of his late Majesty King 
George the First, intituled An Act to repeal so much of the act 
intituled An Act for preventing Frauds, and regulating Abuses in 
His Majest) ’3 Customs, passed in the thirteenth and fourteenth 
years of King Charles the Second, as relates to the prohibiting the. 
importation of deal boards and fir timber from Germany] either 
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ill ships or vessels ^vhich, before the 1st day of May« 1786, did 
truly and without fraud wholly belong to His Majesty’s dominions, 
or which are of the built of His Majesty’s dominious, and regis¬ 
tered respectively according to law, or in ships or vessels the built 
of any countries or places in Europe belonging to or under the 
dominion of the sovereign or state in Europe of which the said 
goods or commodities, so enumerated or described as aforesaid, 
are the growth, production, or manufacture respectively, or of 
such ports where the said goods or commodities can only be, or 
are most usually first shipped for transportation, such ships or ves¬ 
sels being navigated with a master, and three-fourths of the mari¬ 
ners, at the least, belonging to such countries or places, or ports 
respectively, and in none other ships or vessels whatever; any 
law, custom, or usage to the contrary notwithstanding. 

XI. And be it further enacted by the authority aforesaid, that 
it shall and may be lawful for any person or persons whatever to 
import or bring into Great Britain from Gibraltar, in any ship or 
vessel which, before the 1st day of May, 1786, did truly without 
fraud wholly belong to His Majesty’s dominions, or are of the 
built of His Majesty’s dominions, navigated and registered accord¬ 
ing to law, any goods, wares, or merchandize, being the growth 
or production of the dominions of the emperor of Morocco, and 
which shall have been imported into Gibraltar directly from any 
part of the said dominions not lying or being to the southward of 
the port of Mogadore, in ships or vessels belonging to or of the 
built of Ills Majesty’s dominions, as before described, navigated 
and registered according to law, or in sh^is or vessels belonging 
to the subjects of the said emperor of Morocco, upon payment of 
the same duties, and none other, as such goods, wares, or mer¬ 
chandise are or shall be liable to upon being imported into Great 
Britain directly from Africa. 

XII. Provided always, and be it enacted, that in every such 
case, such goods so imported shall be accompanied with a certifi¬ 
cate under the hand of the governor, or lieutenant-governor, or 
commaiider-iii-chicf of Gibraltar, (or of any person authorised by 
them, or cither of them, to grant such certificate,) setting forth 
that such goods were brought into Gibraltar in such ship or vessel 
as above described* 

XLII. And, for obviating all doubts which may arise touching 
the meaning and construction of (he said act, made and passed in 
the twenty-sixth year of the reign of his present Majesty, inti¬ 
tuled All Act for the further Increase and Encouragement of 
Shipping and Navigation, be it enacted and declared, that all ships 
and vessels which by the said act are declared not to be entitled 
to any of the privileges or advantages of a British-built ship, or 
of a ship owned by British subjects, aad all ships and vessels not 
registered according to the directions and regulations of the said 
act, shall, although such ships and vessels may be owned by His 
Majesty’s subjects, be held and deemed to all intents and pur¬ 
poses, as alien ships, and shall in all cases be liable to such and 
the same penalties and forfeitures as alien ships, in the like cases, 
are or shall by law be liable to. ^ 
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31 GEORGE III. c. 68. 

An Ad for ihc further Encouragement of British Mariners ; and 
for other Purposes therein mentioned,—June 11, 1794. 

WHEREAS, by an act passed in the twelfth year of the reign of 
his late Majesty king Charles the second, intituled An Act for 
the Encouraging and Increasing of Shipping and Navigation, and 
by several subsequent acts, British ships importing goods of the 
growth, production, or manufacture, of Asia, Africa, or America, 
arc required to be navigated with a master and three-fourths of 
the mariners British subjects; and the like ships, importing cer¬ 
tain goods particularly enumerated and described in the said acts, 
arc required to be in like manner navigated, under the penalty of 
forfeiture of * all such goods as shall be loaden and carried lu any 
such ship or vessel, with the ship or vessel, and all her guns, am¬ 
munition, tackle, and apparel. And whereas the safety and 
strength of this realm greatly depend on the giving all possible 
encouragement to the training up and employment of British ma¬ 
riners, and it is therefore expedient that all British ships and ves¬ 
sels should bo lequired to be navigated in such manner as will 
best tpnd to promote that important object: be it therefore enacted 
by the king's most excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and Commons, in 
this present parliament assembled, and by the authority of the 
same, that, from and after the expiration of six mouths from the 
conclusion of the present war, to be uotihed in manner hereinafter 
mentioned, no goods, wares, or merchandise whatever, shall be 
imported or brought into any port or place in the kingdom of 
Great Britain, or in the islands of Guernsey, Jersey, Alderney, 
Sark, or Man, on board any ship or vessel which is or shall be 
registered, or which by law is or shall be required to be registered 
as a British ship or vessel, unless such ship or vessel shall be navi¬ 
gated by a master and three-fourths, at least, of the mariners Bri¬ 
tish subjects. 

IL And be it further enacted by the authority aforesaid, that, 
from and after the expiration of six months from the conclusion of 
the present war, to be notified in manner hereinafter mentioned, 
no goods, wares, or merchandise whatever, shall be exported, or 
shipped for the purpose of exportation, from any port or place in 
the kingdom of Great Britain, or the islands of Guernsey, Jersey, 
Alderney, Sark, or Man, on board any such ship or vessel as afore¬ 
said, unless such ship or vessel shall be navigated by a master and 
three-fourths, at least, of the mariners British subjects. 

III. And be it further enacted that, from and after the expira¬ 
tion of six months from the conclusion of the present war, to be 
notified in manner hereinafter-mentioned, no ship or vessel, which 
is or shall be registered, or which by law is or shall be required 
to be registered as a British ship or vessel in any of the ports of 
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Great Britain, Guernsey, Jersey, or the Isle of Man, or of any 
of the colonics, plantations, islands, or territories, belonging, or 
^hich may hereafter belong, to His Majesty, his heirs and suc¬ 
cessors, shall be navigated but by a master and three-fourths, 
at least, of the mariners British subjects, except as is hereinafter 
provided. 

ly. And whereas by the laws now in force ships or vessels em¬ 
ployed in carrying any goods or things whatever from one port 
or creek of Great Britain, or of the islands of Guernsey, Jersey, 
Alderney, Sark, or Man, to another port or creek of the same, 
or of any of them, are required to be navigated with a master and 
three-fourths of the mariners, at least, British subjects, under the 
penalty of forfeiture of all such goods as shall be loaden and cur¬ 
ried in any such ship or vessel, with the ship or vessel, and all 
her guns, ammunition, tackle, and apparel: And whereas it is ex¬ 
pedient that all ships or vessels so employed, or sailing in ballast 
from one of the said ports or creeks to another should be manned 
with, and navigated wholly and solely by, Brisish subjects; be it 
therefore, further enacted by the authority aforesaid, that, from 
and after six months from the conclusion of the present war, to 
be notified in manner hereinafter mentioned, no goods, wares, 
or merchandizes whatever, shall be carried from any one port, 
member, or creek, or place, of Great Britain, or of the islands of 
Guernsey, Jersey, Alderney, Sark, or Man, to any other port, 
member, creek, or place, of the same, or of any of them, in any 
such ship or vessel; nor shall any such ship or vessel be permitted 
to sail in ballast from one of the said ports or creeks to another, 
nor shall any British ship or vessel be permitted to sail from the 
ports or coasts of this kingdom, or of the islands of Guernsey, 
Jersey, Ajderney, Sark, or Man, to be employed in fishing on 
the said coasts, unless such ship or vessel shall respectively bo 
wholly and solely manned with, and navigated by, a master and 
mariners all British subjects: Provided always, that it shall and 
may be lawful for four or more of the commissioners of His Ma¬ 
jesty’s customs in England, and for three or more of the commis¬ 
sioners of His Majesty’s customs in Scotland respectively, by li¬ 
cence under their hands, for which no fee shall be taken, to au¬ 
thorize any such ship or vessel employed in fishing on the coast 
of Great Britain, or of the islands of Guernsey, Jersey, Alderney, 
Sark, or Man, to have on board any foreign mariner or mariners, 
for the purpose of instructing the British mariners in such ship or 
vessel in the art of fishing, or taking or curing fish, such foreign 
mariner or mariners not exceeding one-fourth of the number of 
mariners on board such ship or vessel. 

V. And be it further enacted, that where it is required by this 
or any other act, that the master, and the whole or any proportion 
of the mariners, of any ship or vessel shall be British subjects, the 
true intent and meaning is, that the master, and the whole or such 
proportions shall be British subjects during the whole voyage, un¬ 
less in case of sickness, death, desertion, or of the whole or part of 
the crew being taken prisoners in the voyage, and in such case the 
master, or other person having the charge or command of such 
ship or vessel^ shall specify the same in his- report: Provided also, 
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that, nothing in this act coi|tained shall extend^ or be construed to 
extend) to alter, or in any wise aftect, any regulation for navigating 
or manning of ships employed in any of the fisheries carried ou from 
this kingdom, or any part of His Majesty’s dominions, for which 
any special provision has been made by any act or acts in force 
before the commencement of this act. 

Vf. And, to prevent all doubts respecting the various terms 
made use of in the several laws of navigation with respect to who 
are to be deemed and taken to be qualified to be masters of British 
ships, or to be British sailors, seamen, or manners; be it declared 
and enacted, that no person shall from henceforth be deemed and 
taken to be qualified to be the master of a British ship, or to be 
a*British sailor, seaman, or mariner, within the intent and mean¬ 
ing of this act, or of any other act now in force, except the natural- 
born subjects of Ills Majesty, his heirs and successors, or persons 
naturalized by or by virtue of any act of parliament, or made 
denizens by letters of denization, or except persons who have be¬ 
come His Majesty’s subjects by virtue of conquest or cession of 
some newly acquired country, and who shall liave taken the oath 
of allegiance to His Majesty, or the oath of fidelity required by 
the treaty or capitulation by which such newly acquired coun¬ 
try came into His Majesty’s possession, except as is hereinafter 
provided. 

Vlf. And whereas it is expedient that foreigners who have 
served, or shall serve faithfully on board His Majesty’s ships of 
war in the present or any future war for the time and in the man¬ 
ner hereinafter mentioned, should be declared to be British sailors, 
seamen, or mariners, within the intent and meaning of the laws of 
navigation under certain regulations \ be it further enacted, that 
every foreign sailor, seaman, or mariqer, who shall have served, or 
who shall serve, on board any of His Majesty’s ships or vessels of 
war, in time of war, for and during the space of three years, cither 
in one and the same ship or vessel, or in different ships or vessels, 
and who shall have obtained a certificate or certificates from the 
captain or commander, captains or commanders, of such ships or 
vessels on board of which he shall have so served, or in case of the 
death of such captain or commander, then upon the certificate of 
the officer then living who shall have been next-in rank to such 
captain or commander, testifying that he has so served, and testi¬ 
fying his faithful service and good behaviour during the time of 
such service, and who shall also have taken the oath of allegiance 
to His Majesty before some justice of the peace or principal 
magistrate of some city or town in His Majesty’s dominions, or be¬ 
fore the principal officer of His Majesty’s customs in any port of 
His Majesty’s dominions, which oath they are respectively hereby 
authorised to administer, and who shall obtain a certificate from 
such justice of the peace, principal magistrate, or chief officer, of 
his having taken such oath, which certificate they are hereby au¬ 
thorised and required to give upon the payment of no greater fee 
than that of one shilling, shall, from and after the conclusion of 
the present war, be entitled to be employed as a master of a British 
ship or vessel, or as a British sailor, seaman, or mariner, on board 
any British ship or vessel, within the intent and meaning of this 
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act, or any of the laws now in force; Provided alwayti that no 
such foreigner shall be entitled to become the master of any BrU 
tish ship or vessel, or to be employed as a British sailor, seaman, 
or mariner, unless he shall have delivered the beforementioned 
certificate or certificates of the time he shall have served, and of 
his faithful service and good behaviour, and the beforementioned 
certificate of his so having taken the oath of allegiance to tho col« 
lector or other chief officer of His Majesty’s customs in the port of 
London, or in the ports of Chatham, Portsmouth, or Plymouth, to 
be filed by such collector or other chief officer of the customs, who 


are hereby required to deliver to such foreign sailor, seaman, or 
mariner, an attested copy thereof, upon paying the fee of one shiU 
ling, and no more. 

Vlll. Provided always, and be it enacted, that no person who 
is or shall become qualifi^ to be the master of a British ship or 
vessel, or to bea British sailor, seaman, or mariner, by birth, na« 
turalization, denization, conquest, or service, in manner hereinbe¬ 
fore mentioned, and who has taken or shall take any oath of alle¬ 
giance to any foreign sovereign or state whatsoever, for any purpose 
whatsoever, except under the terms of some capitulation upon 
the conquest of any of the dominions of His Majesty, his heirs or 
successors, by any enemy or enemies, and for the purpose of ob¬ 
taining the benefit of such capitulation only, shall be deemed and 
taken to be qualified to be the master of a British ship or vessel, or 
a British sailor, seaman, or mariner, within the intent and meaning 


No prnon who 
has taken nn 
oath ofallc' 
eiance to any 
foreign state, 
except in cer* 
tain cases, to be 
qualitied to be 
a master or a 
British seaman. 


of any of the laws of navigation, unless such person shall have 
taken such oath of allegiance before he became so qualified ; and penalty on di»- 
any person who shall, after having become disqualified by taking qualified per- 
such oath of allegiance as aforesaid, take the charge or command 


of any British ship or vessel, as master or commander thereof, 
shall, for every such offence, forfeit and pay the sum of one 
hundred pounds ; and every person who shall, after having become 
so disqualified as aforesaid, engage to serve as a British sailor, 
seaman, or mariner, on boai^ any such ship or vessel, shall forfeit 
and pay for every such offence the sum of ten pounds; such for¬ 
feitures respectively to be. recovered upon conviction before a jus¬ 
tice of the peace, if such offence shall be committed in Great 
Britain, and before any member of the Supreme Court of Justice, 
or any justice of the peace, if such offence shall be committed In 
the islands of Guernsey, Jersey, or Man, or in any colony, planta¬ 
tion, island, or territory, to His Majesty belonging in America: 

Provided also, that no ship or vessel, on board whereof any person VesseUnottn 
who is so disqualified shall be employed as master or commander, herorf«it«d if 
shall be forfeited by reason thereof, if the owner or ^ners of such 
ship or vessel shall shew that such disqualification of such master ivas unknown 
or commander was unknown to such owner or owners respectively, to the owners, 
or to his, her, or their agent or agents, and that such disquali¬ 
fication of such sailor, seaman, or mariner, was unknown to 
such owner or owners respectively,' or to his agent or agents, 
and to (he master or commander of such ship or vessel at the 


time of engaging such person so disqualified to serve on board 
such ship or vessel: Provided always, tliat in the luiTjgation In^eciraand 
on the seas of America and the West Indies, from any port dje, to'the 
of America and the West Indies to any port of America and castwanlof the 
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Cape of Good the West Indies, any negroes belonging to any person or persons 

being or having become His Majesty’s subjects in manner aforesaid, 
and with the qualifications aforesaid, and in the seas to the east¬ 
ward of the Cape of Good Hope, from any port to the eastward of 
the Cape of Good Hope to any other port to the eastward of the 
Cape of Good Hope, Lascars, and other natives of any of the 
countries to the eastward of the Cape of Good Hope, may be 
employed as British sailors, seamen, or mariners, in manner here¬ 
tofore practised: Provided nevertheless, that no negro belonging 
to any person who has become a subject of His Majesty, in manner 
before described, in any of the islands or colonies late under the 
be^omdo*c§« dominion of his Most Christian Majesty, shall be entitled to bo 
a^se^naii unkn>i) employed in manner beforementiouod as a Britith sailor, seumaii, 
thcM'omtitiniis or mariner, unless all the conditions required by an act, passed in 
faiM?^hecoin^ the present session of parliament, intituled “ An Act for granting 
plied with. to foreign ships put under His Majesty’s protection, the privileges 

of prize ships, under certain regulations and restrictions; for allow¬ 
ing aliens in foreign colonies surrendered to llis Majesty, to exer¬ 
cise the occupations of merchants or factors; and for repealing an 
act, passed in the twelfth year of the reign of His late Majesty, 
intituled ‘ An Act for granting a liberty to carry sugars, of the 
growth, produce, or manufacture, of any of His Majesty’s sugar 
colonies in America, from the said colonies directly to foreign parts, 
in ships built in Great Britain, and navigated according to law 
and also so much of an act, passed in the fifteenth year of the 
reign oC His late Majesty, as amends the said act, shall have been 
complied with so long as the said act shall continue in force. 

Act not toaf- IX. Provided always, and be it enacted, that nothing in this net 
feet any procla- contained shall extend to take away or restrain the elfect of any 

such proclamation as His Majesty, his heirs or successors, are em¬ 
powered to make by virtue of an act, passed in the thirteenth year 
of his late Majesty’s reign, intituled An Act for the better sup¬ 
ply of mariners and seamen to serve in llis Majesty’s ships 
of war, and on board merchant ships, and other trading ships 
and privateers. 

X. And bo It further enacted by the authority aforesaid, that if 
ih?s 2**^7 goods, wares, or merchandize whatever, shall be imported or 

fnifoited with brought, exported or carried coastwise, contrary to the provisions 
the vessels, &c. of this act, or any of them, all such goods, wares, and merchandize, 

and also the ship or vessel in which the same shall be so imported 
or brought, exported or carried coastwise, with all her guns, fur¬ 
niture, ammunition, tackle, and apparel, shall be forfeited; and 
also if any ship or vessel shall sail in ballast, or shall sail to bo 
employed in fishing on the coast in manner hereinbefore inen- 
tioiied, or being required to be manned and navigated with a 
master and a certain proportion of British mariners in manner 
hereinbefore directed, shall not be manned and navigated according 
to the provisions of this act, such ship or vessel, with all her 
guns, furniture, ammunition, tackle, and apparel, and all the 
goods, wares, and merchandize, on board the same, shall bo 
forfeited. 

By whom further enacted by the authority aforesaid, that 

for- all and every the goods, wares, or merchandize, and ail ships or. 
feitednaybe vessels forfeited by this act, may and shall be seized by the com- 
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mander or commanders of any of His Majesty’s ships of war, or 
any commissioned, warrant, or petty oflicer, specially appointed by 
him or them, or by any officer or officers of His Majesty’s customs; 
and that every forfeiture incurred by this act, and twhereof the 
recovery is not specially provided for by this act, may end shall 
respectively be sued for, prosecuted, and recovered in such courts, 
and by such and the like ways, means, and methods, and the pro¬ 
duce thereof respectively disposed of and applied in such and the 
like manner, and to such and the like uses and purposes, as any 
forfeiture incurred by any law respecting the revenue of customs 
may now be sued for, prosecuted, or recovered, disposed of, and 
applied cither in this kingdom, or in the islands of Jersey, Guern¬ 
sey, Alderney, Sark, or Man, or in any of IFis Majesty’s other domi- 
niotis in or out of Europe respectively, as the case may happen 
to be. 

XII. Provided always, and be it further enacted by the autho¬ 
rity aforesaid, that in case any British ship or vessel shall be found 
at sea, having on board a greater number of foreign mariners than is 
allowed by this act, or any law now In force, or hereafter to be made; 
niid the master of such ship or vessel shall produce a certificate of 
the actual necessity of engaging such foreign mariners in some 
foreign port, by occasion of the sickness, death, or desertion, of the 
like number of British mariners, or of the same having been taken 
prisoners during his voyage, and that British mariners could not be 
engaged at such foreign port to supply their room, and that, for the 
safe navigation of such ship or vessel, it became necessary to engage 
and employ such foreign mariners, under the hand of His Majesty’s 
consul at the foreign port where the said foreign mariners were so 
engaged, or if there is not any such consul there, under the hands 
of two known British merchants at such foreign port, it shall not 
be lawful for any of the persons authorised by this act to make 
seizures of ships or vessels navigated contrary to the directions of 
this act, to stop or detain any such ship or vessel so found at sea, or 
to hinder her from proceeding on her voyage, but such persons 
shall, and are hereby required to indorse the certificate so pro¬ 
duced, testifying the production thereof, and when and where met 
with at sea, and that the number of foreign mariners correspond 
with the certificate of such British consul, or such known British 
merchants, for the consideration and investigation of the commis¬ 
sioners of His Majesty’s customs in England and Scotland re¬ 
spectively. 

XIII. And be it further enacted, That for the purposes of this 
act, the conclusion of the present war shall be holden to be from 
the time that the same shall be notified by proclamation or order 
of His Majesty in council, to bo published in the London Gazette. 

XiV. And whereas, bj" an act passed in the twenty-sixth 
year of His Majesty’s reign, intituled An Act for the farther 
Increase and Encouragement of Shipping and Navigation, it is, 
amongst other things, enacted, that when and so often as the pro¬ 
perty in any ship or vessel belonging to any of His Majesty’s sub¬ 
jects shall be transferred to any other or others of His Majesty’s 
subjects, in whole or in part, the certificate of the registry of such 
ship or vessel shall be truly and accurately recited in ^words at 
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length, in the bill or other instrument of sale thereof; and that 
otheriyise such bill of sale shall be utterly null and toM, to all 
intents and pur(>oscs: And whereas doubts have arisen whether by 
the said provision every transfer of property in any ship or ves* 
set is required to be made by some bill, or other instrument in 
writing, and whether contracts or agreements for the transfer of 
such property may not be made without any iastrument in writ¬ 
ing ; be it enacted, That no transfer, contract, or agreement for 
transfer of property iu any ship or vessel, made, or intended to be 
made, after the Ist day of January, 1795, shall be valid or effec¬ 
tual for any purpose whatsoever, either in law or in equity, unless 
auch transfer, or contract or agreement for transfer of property, in 
such ship or vessel, shall be made by bill of sale or instrument in 
writing, containing such recital as prescribed by the said recited 
act. 

XV. And whereas, by the laws now in force, upon any altera¬ 
tion of property in any ship or vessel in the same port to which 
such ship or vessel belongs, an indorsement upon the certificate of 
registry is required to be made; be it enacted. That such indorse¬ 
ment shall, from and after the 1st day .of January, 1795, be made 
in the manner and form hereinafter expressed, and shall be signed 
by the person or persons transferring the property of the said ship 
or vessel, by sale, or contract or agreement for sale thereof, or 
by some person legally authorised for that purpose, by him, her, 
or them; and a copy of such indorsement shall be delivered to the 
person or persons authorised to make registry, and grant certifi¬ 
cates of registry, otherwise such sale, or contract or agreement for 
the sale thereof, shall be utterly null and void, to all intents and 
purposes whatsoever; and such person or persons so authorised to 
make registry, and grant certificates of registry, are hereby re¬ 
quired to cause an entry thereof to be indorsed on the oath or afii- 
davit upon which the original certificate of registry of such ship or 
vessel was obtained, and shall also make a memorandum of the 
same in the book of registry, and shall forthwith give notice thereof 
to the commissioners of His Majesty’s customs in England and 
Scotland, under whom they respectively act: 

Form of Indorsement on change qf Propertjf. 

* Be It remembered, That [I or we] [names^ residence^ and occu* 

* potion of the persons selling^ have this day sold and transferred 

< all |[my or pur] right, share, or interest, in and to the ship or 

< vessel [name of the sh^^ or vesselj mentioned in the within cer- 

< tificate of registry, unto [names^ residence^ and occupation of 
^ ike purchasers,! Witness fmy or our hand or hauds] this [date 
^ in uprds at full length,'] 

f Signed io the presence of 
[ivo teitaeseesB*] 

ifvMBeisbeab- XYL Provided always, That if any ship or vessel shall be at 

mrt^which ^ which ^ belongs, at the time 

belong, when such alteration in property thereof shall be made as 
whenaiteratioo aforesaid| lo that an isdoraemant or cortifi^to canaot be imme- 
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diately made, the sale, or contract or agreement for the sale thereof, 
shall notwithstanding be made by a bill of sale or other instrument 
in writing as before directed, and a copy of such bill of sale, or 
other instrument in writing, shall be delirered, and aii«entry thereof 
shall be Indorsed on the oath or affidavit, and a memorandum thereof 
shall be made in the book of registers, and notice of the same shall 
be given to the commissioners of the customs, in the manner here* 
inbefore directed ; and within ten days after such ship or vessel 
shall return to the port to which she belongs, an indorsement shall 
be made and signed by the owner or owners, or some person legally 
authorised for that purpose by him, her, or them, and a copy 
thereof shall be delivered in manner hereinbefore mentioned, other¬ 
wise such bill of sale, or contract or agreement for sale thereof, 
shall be utterly null and void, to all intents and purposes whatso¬ 
ever, and entry thereof shall be indorsed, and a memorandum 
thereof made, in the manner hereinbefore directed* 

XVII. Provided also, and be it enacted, that in all cases where 
the owner or owners of any ship or vessel shall reside in any coun¬ 
try not under the dominion of Ills Majesty, his heirs and successors, 
as member or members of some British factory, or agent or agents 
for, or partner.or partners in, any house or copartnership actually 
carrying on trade in Great Britain or Ireland at the time when he, 
she, or they shall transfer such property in any ship or vessel, so 
that an indorsement cannot be made immediately, nor a copy of 
such bill of sale, or other instrument In writing, be delirered, nor 
an entry thereof indorsed on the oath or affidavit, nor a jnemo- 
randum thereof made in the book of registers, nor notice of the 
same given to the commissioners of the customs, in the manner 
before mentioned, the same may be done at any time within six 
months after such transfer shall have been made, and that within 
ten days after such owner or owners, or some person legally au¬ 
thorise for that purpose by him, her, or them, shall arrive in this 
kingdom, if such ship or vessel shall then be in any port of this 
kingdom, and if not, then within ten days after such ship or ves¬ 
sel shall so arrive, an indorsement shall be made by the owner or 
owners, or some person legally authorized for that purpose by him, 
her, or them, and a copy thereof shall be delivered in manner 
hereinbefore mentioned, otherwise such bill of sale, or contract or 
agreement for sale thereof, shall be utterly null and void, to all 
intents and pnrposes whatsoever, and entry thereof shall be in¬ 
dorsed, and a memorandum thereof made, in the maimer herein¬ 
before directed. 

XVllI. And whereas, by an act passed in the 28th year of the 
reign of his present Majesty, intituled An Act more effiectually to 
secure the Performance of Quarantine, and for Amending several 
Laws relating to the Revenue of Customs, certain provisions were, 
amongst other things, made to prevent the masters of ships or ves¬ 
sels from wilfully and maliciously detaining and refusing to deliver 
up the certificates of ships* registry, to the prejudice of the owners 
of such ships or vessels: And whereas the good purposes intended 
by those provisions have not been effected; and it is therefore ex¬ 
pedient to make further provisions for preventing the masters of 
ships or vessels from withholding certificates of registry, to the pre- 
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rolulin^^s wl?eii owners of such ships or Tessels: Be it therefore en- 

acted by the authority aforesaid, That in case the master of any 
bold certificates ship or vessel, who shall have received the certificate of the regis- 
nfit^Utry, thereof,* (whether such master shall be a part*owner or not,) 

shall wilfully detain and refuse to deliver up the same to the pro¬ 
per officers empowered to make registry and grant a certificate 
. thereof, on the owner or owners, or the major part of the owners 
of such ship or vessel, if such master has not any property therein, 
or on the other owner or owners, or the major part of the other 
owners of such ship or vessel, if such master hath any share or 
property therein, requiring him so to do, it may and shall be law¬ 
ful to and for the owner or owners, or the major part of the 
owners of such ship or vessel, the certificate of registry of whicli 
shall be detained and refused to be delivered up as aforesaid, (o 
make complaint on oath against the master of the ship or vessel 
who shall so detain and refuse to deliver up the same, of such de¬ 
tainer and refusal, to any justice of the peace residing near to the 
place where such detainer and refusal shall be in Great Britain, or 
to any member of the Supreme Court of Justice, or any justice of 
the peace in the islands of Jersey, Guernsey, or Man, or in any 
colony, plantation, island, or territory, to His Majesty belonging, 
in America or the West Indies, where such detainer and refusal 
shall be in any of the places last-mentioned, and on such com¬ 
plaint the said justice or other magistrate shall, and is hereby re¬ 
quired, by warrant under his hand and seal, to cause such master 
to be brought before him, to be examined touching such detainer 
Ponaltv for refusal; and if it shall appear to the said justice or other ma- 

uithhoiaing gistrnte, on examination of the master, or otherwise, that the said 
< rriificate^. certificate of registry is not lost or mislaid, but is wilfully detained 

by the said master, such master shall be thereof convicted, and 
shall forfeit and pay the sum of one hundred pounds, and on failure 
of payment thereof he shall be committed to the common gaol, 
there to remain without bail or mainprize, for such time as the said 
justice or other magistrate shall in his discretion deem proper, not 


Justices to ccr« 
tify detainer of 
certificates, on 
which registry 
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being less than six months, nor more than twelve months* 

XIX. And be it further enacted, That the said justice or other 
magistrate shall, and he is hereby required to certify the aforesaid 
detainer, refusal, and conviction, to the person or persons who 
granted such certificate of registry for such ship or vessel, who 
shall, on the terms and conditions of law being complied with, 
make registry of such ship or vessel de novo^ and grant a certificate 
thereof conformably id law, notifying on the back of such certifi¬ 
cate the ground upon which the ship or vessel was so registered de 


novo. 


Where proper- XX. And whereas it is expedient that the officers empowered to 
ty isiranifer- make registry of ships and vessels, and to grant certificates thereof, 
be re^s^cmi % *^“7 Tcssel is required to be registered de novo, 

novo hy flic re- should be authorised to require the production of every bill or 
ftrumentoTsale instrument of sale, by which the property in any ship or 

be produced: vessel is transferred; be it therefore enacted by the authority afore¬ 
said, Tha^ when and so often as the property In any ship or ves¬ 
sel belonging to any of His Majesty’s subjects shall by sale be 
transferred, in whole or in part, to any other or others of His 

1 



34 Geo. III. c. 68. 


321 


PART I.J 

Majesty’s subjects, and such shfp or vessel shall be r«>cjuired to 
be registered de novo^ it shall and may be lawful to and for all 
and every the officer and officers empowered to make registry 
of ships and vessels, and to grant certificates thereof, jto require, 
and he and they are hereby authorised and directed to require 
the bill or other instrument of sale thereof to be produced to' 
him or them; and in case such bill or other instrument of sale 
shall be so required to be produced, and the same shall not be pro¬ 
duced to such officer or officers, the said officer or officers shall not 
make a registry, nor grant a certiAcate of registry de novo^ for any 
such ship or vessel: Provided always, that it shall and may be 
lawful for the commissioners of His Majesty’s customs in England, 
or any four or more of them, and the commissioners of His Ma¬ 
jesty’s customs in Scotland, or any three or more of them respec¬ 
tively, if application shall be made to the said commissioners of 
the customs in England and Scotland respectively, and for the go¬ 
vernor, lieutenant-governor, or commander in chief for the time 
being, of the islands of Guernsey or Jersey, or of any colony, 
plantation, island, or territory, to Ills Majesty belonging, if such 
application shall be made to any of them respectively, upon due 
consideration of the particular circumstances of the case, to give 
direction for registering such ship-or vessel de novo^ and granting a 
certiAcate of such registry, notwithstanding such bill or other in¬ 
strument of sale shall not have been produced as aforesaid, and such 
registry shall be made, and such certiAcate thereof shall be granted 
. accordingly; Provided always, that all the other regulations re¬ 
quired by the laws in force concerning the registry de novo of Aips 
and .vessels be complied with. 

XXI. And whereas, by an act passed in the seventh and eighth 
years of the reign of his late Majesty King William the Third, in¬ 
tituled An Act for Preventing Frauds, and regulating Abuses in 
the Plantation Trade, it is, amongst other things, enacted, That in 
case there be any alteration of property in the same port, by the 
sale of one or more shares in any ship, after registering thereof, 
such sale shall always be acknowledged by indorsemeut on the 
certiAcate of the register before two witnesses, in order to prove 
that the entire property in such ship remains to' some of the sub¬ 
jects of England: And whereas it is expedient to authorize and 
require the proper officers empowered to register ships and vessels, 
and to grant certiAcates thereof, to issue registers de novo in any 
case where part of the property of any ship or vessel shall be so 
transferred, if the owners or proprietors of such ship or vessel, 
who were! owners thereof at;^the time such ship or vessel was last 
registered, or whose property therein has not been so transferred, 
shall be desirous of having a certiAcate of registry de noro, instead 
of the indorsement on the old register, as now required : Be it 
therefore enacted by the authority aforesaid, That in case there 
shall be any alteration of property in the same port, by the sale 
of one or more shares in any ship or vessel, after registering thereof, 
and the owner or owners, proprietor or proprietors, of such ship or 
yessel, who were owners or proprietors thereof at the time such 
ship or vessel was last registered, or whose property therein has 
not been so transferred, shall be desirous of having the ship or- 

VOL. II. y 
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TMfiel registered de novo^ it shall a.nd may be lawful to and for the 
proper officers empowered to register ships and vessels, and to grant 
cei tificates thereof, and such okficers are hereby authorised and re¬ 
quired, to register every such ship or vessel dtt novo, provided all 
the rules, regulations, and conditions of the before recited act, 
passed in the twenty-sixth year of the reign of his present Majesty, 
and of all other laws in force concerning the registry of ships and 
' vessels €le nouo, be complied with. 

XXll* And whereas British ships or vessels, the property of 
which is in whole or in part transferred to persons not being sub¬ 
jects of His Majesty, are not entitled to the privileges of British 
^ ships and vessels; and to prevent frauds in the employment of such 
* ships or vessels as British ships or vessels, contrary to the intention of 
the laws of navigation, they are now by law required, in certain cases, 
to be roistered de ncvo; for which purpose it is necessary that 
such ship or vessel should proceed, with all due diligence, to the 
port to which she belongs, or to any other port in which slie may 
be legally registered, by virtue of the said act, passed in the twen¬ 
ty-sixth year of His present Majesty’s reign, in order to be regis- 

From March ^ ^ enacted, that from and after the 1st day of 

1,1795, March 17.95, as often as any such transfer of property in any ship 

on transferor or vessel shall be made, while such ship or vessel is upon the sea, 
{i^fns not * voyage to a foreign port or ports, in case the master of such 

Mibjeots of Hit ship or vessel is privy to such transfer, or, in case he is not so privy. 
Majesty, mas- gQQn }|g ghalt become acquainted therewith, such ship or ves- 
act os herein xhall proceed directly to (he port or ports froth which the cargo 

directed; then OD board is destined, and shall sail from such port or ports, to 

which the cargo then on board is destined, to the port of His Ma¬ 
jesty’s dominions to which she belongs, or to any other such port 
in which she may be legally registered by virtue of the said act, and 
such ship or vessel may take on board, in the port or ports for which 
her original cargo was destined, or in any other port or ports, be¬ 
ing in the course of her voyage to the port of His Majesty’s domi¬ 
nions in which, she may be so register^ de novo, such cargo, and 
no other, as shall be destined and may bo legally carried to such port 
of His Majesty’s dominions, where she may be so registered de 
novo j and if such transfer of property shall be made while such 
ship or vessel is in any foreign port, and the master of such ship or 
vesMl is privy to such transfer, or, in case he Is not so privy, as 
soon as he shall become acquainted therewith, such ship or vessel, 
after having delivered the caigo then on board such ship or vessel 
at the port or ports for which it is destined, shall sail from such 
port or ports to the port of His Majesty’s dominions to which she 
belongs, or to any other such port in which she may be legally 
registered by virtue of the said act, and may take on board, at 
the port or ports for which her original cargo was so destined, 
or at any other port, being in the course of her. voyage to the port 
of Bis Mi^sty’s dorotnioiM in she may be so registered de 

ndvoy such cefgo, and'no'other, as shall be dhstitied, and may be 
legally carried to sncJi port of Majesty’s dootibions, where she 
may be so registered novo / aud if such transfer of pri^rty 
shall be made erbi}e Such ship or v^'seCia dh a dshibg voyage, and 
the master of euck ship or tessel Id privy to such transfer, or, in 
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case he is not so privy, as soon as he shall become acquainted there¬ 
with, such ship or vessel, after having finished such fishing voyage, 
without touching at any foreign port or ports, except for the pur¬ 
pose of repairs or refreshments, or for delivering any part of the 
cargo she may have on board destined for such foreign port or 
ports, shall sail to the port of His Majesty’s dominions to which 
she belongs, or to any other such port where she may be legally 
registered by virtue of the said act, and may take on board, at the 
foreign port or ports last described, or at any other port or ports, 
being in the course of her voyage to the port of His Majesty’s do¬ 
minions where she may he so regi>tercd de novo, such cargo, and 
no other, as shall be destined and may be legally carried to such 
port of His Majesty’s dominions, and every such ship or vessel 
as aforesaid shall be registered de novo bh soon us she returns to 
the port of His Majesty’s dominions to which she belongs, or to any 
other such port in which she may be legally registered by virtue of 
the said act; on failure whereof such ship or vessel shall, to all in¬ 
tents and purposes, be from thenceforih considered, and deemed 
and taken to be a foreign ship or vessel, and shall not again be regis¬ 
tered, and be entitled to the privileges of a Hritish ship or vessel, 
unless upon special roprosentatiun of the circiimstances of the case 
to four or more of the commissioners of His Majesty’s customs in 
Kngland, or to three or more of the commissioners of His Majes¬ 
ty’s customs in Scotland, or to the governor, lieutenant-governor, 
or commander in chief, for the time being, of the islands of Guern¬ 
sey, or Jersey, or of any colony, plantation, island, or territory, 
to His Majesty belonging, as the case may be, the said commis¬ 
sioners, governor, lieutenant-governor, or commander in chief, 
shall respectively, on .consideration of the special circumstances of 
the case, think fit to order ; and in such case, they are hereby au¬ 
thorised to order that the said ship or vessel shall be registered, 
and be thereby again entitled to the privileges of a British ship or 
vessel, and such registry shall be made, and such certificate thereof 
shall be granted accordingly : Provided always, that all the regu¬ 
lations required by the laws in force, concerning the first registry 
of ships and vessels, shall in every such case be complied with ; 
Provided nevertheless, that in no case of the transfer of property, 
in whole or in part, of any ship or vessel, in the manner herein-be¬ 
fore-mentioned, the ship or vessel, of which the property is so 
transferred, shall be registered de novo, or be entitled to the privi¬ 
leges of a British ship or vessel, unless such ship or vessel shall re¬ 
turn to the port of His Majesty’s dominions to wh,ich she belongs, 
or to such other port in which she may be registered de novo, 
within the period of twelve months after the date of such transfer 
of property, if such ship or vessel shall not be on a voyage to the 
east of the Cape of Good Hope, or to the west of Cape Horn, 
or within two years, if the ship or vessel is on a voyage to the east 
of the Capa of Good Hope, or to the west of Capo Horn, at the 
time such transfer of property shall take place, except by the 
ordet of the said commissioners, governoa, lieutenant-governor, or 
commander in chief respectively, upon special representation of the 
circumstances of case, in the manner herein-before authorised. 
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PART II. 

OF MEllCHANT SHIPS AND SEAjMEN. 


52 Geo. III. c. 39. 

An Act for the more effectual Regulation of Pilots^ and of 
the Pilotage of Ships and Pessels on the Coast of England *— 
\fLOlh April, 1812.] 

WHEREAS ships and vessels have frequently been wrecked, 
and many lives and much property have been lost, from the igno* 
ranee or misconduct of persons taking charge of such ships or ves¬ 
sels as pilots : And whereas the corporation of Trinity-House of 
Deptford Strond have, as well by usage for more than three centu¬ 
ries, as by grants from the crown, and under the authority of an act 
passed in the fifth year of the reign of his late Majesty King George 
the Second, been empowered to appoint pilots, loadsmcii or guides, to 
conduct ships or vessels into and out of and upon the river of 
Thames, through the North Channel to or by Orfordiiess, and 
round the Long Sand Head, through the Queen's Channel or other 
channels into the Downs, and from and by Orfordiiess, and up the 
North Channel, and up the rivers Thames and Medway, and the 
several creeks and channels belonging or running into the same; and 
to make such orders and constitutions as should be needful for the 
wholesome government of seafaring men, and maintenance and in¬ 
crease of Navigation, and of all seafaring men within the said Ri¬ 
ver of Thames ; in pursuance of which powers the said Corpora¬ 
tion have from time to time appointed a suilicient number of pilots 
for the purposes beforementioned : And whereas there hath been, 
time out of mind, and now is, a society or fellowship of pilots of 
the Trinity-house of Dover, Deal, and the IsleofTlianet, who have 
had the pilotage and loadmanage of all ships from the said places 
Up the Rivers Thames and Medway, which said Society or Fellow¬ 
ship have been confirmed by various acts of parliament forregulnt- 
Ing the pilots of the Society or Fellowship of Pilots of Dover, Deal, 
and the Isle of Thanet, commonly called Cinque Port Pilots; not¬ 
withstanding which many persons^ not having licence or authority, 
or competent knowledge or experience, have taken upon them- 
aelves to act as pilots for conducting ships or vessels to and from 
and upon the said rivers, to the great hazard of such ships or ves¬ 
sels, and their cargoes, and the lives of their crews : And whereas 
the prov isions of the said acts have been found inadequate to the 
regulation of pilotage, and the prevention of such mischiefs, and it 
is therefore necessary that further and more eflfeotual regulations 
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should be made for that purpose, and that all the provisions and 
regulations relating; to the several descriptions of pilots aforesaid 
should be repealed: and whereas acts of parliament have been 
passed for establishing separate and peculiar jurisdicUonns in relation 
to pilotage in certain ports, and on ditTerent parts of the coast of 
England, which, by reason of the same being limited, have been 
found insulHcieiit to answer the good purposes intended thereby ; 
and it is therefore necessary that more elFectual regulations should 
be made in relation to pilotage on the coast of England: And 
whereas an act was passed in the forty-eighth year of the reign of 
his present Majesty, intituled An Act for the better regulation of 
Pilots, and of the Pilotage of Ships and Vessels navigating the Bi'i« 
tish seas, which is now near expiring ; and it is expedient that the 
same should be continued, with alterations and amendments, as is 
hereinafter enacted : And whereas it is necessary for duly enforc¬ 
ing (he laws respecting quarantine, on which the health of His Ma¬ 
jesty’s subjects essentially depends, that the names and places of 
residence of all pilots in England should be known by those whose 
duty it is to convey information respecting those laws from time to 
time to them; May it therefore please your Majesty that it may 
be enacted ; and be it enacted by the king’s most excellent Ma¬ 
jesty, by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present parliament assembled, 
and by the authority of the same, that the said act, passed in the 
forty-eighth year of the reign of his present Majesty, so far as the 
same relates to any rates of pilotage due or to become due,, or to 
any penalty or forfeiture incurred or to be incurred, or any other 
act, matter, or thing done or to be done before the commencement of 
the operation of any of (he provisions of this act, in relation to any 
such matters as aforesaid, shall be, and the same is hereby conti¬ 
nued; and that all and every the clauses, provisions, powers, pe¬ 
nalties, forfeitures, matters, and things relating as well to pilots 
appointed by the said Corporation of Trinity-house of Deptford 
Strond, as to pilots of the Fellowship of Dover, Deal, and the fsle 
of Thanet, and to the pilotage by and regulation of all such pilots 
as aforesaid, and also as to the conduct of all persons in matters of 
pilotage within the jurisdictitSn of the said Corporation of the 
Trinity-house of Deptford Strond, and the liberty of the Cinque 
Ports, which are contained in any act or acts of Parliament hereto¬ 
fore made, shall be and the same are hereby repealed. 

II. And be it further enacted, That, from and after the passing 
of this act, it shall be lawful for the master wardens and assistants 
of the guilds fraternity or brotherhood of the Most Glorious and 
Undivided Trinity, and of St, Clement in the parish of Deptford 
Strond in the county of Kent, (commonly called The Corporation 
of Trinity House of Deptford Strond,) and they are hereby re¬ 
quired to appoint and license, under their common seal, fit and 
competent persons, duly skilled as pilots, for the purpose of con¬ 
ducting all ships and vessels sailing, navigating, and passing up and 
down, or upon the rivers of Thames and Medway, and all and 
every the several channels, creeks and docks thereof or therein, or 
leading or adjoining (hereto, as well between Orfordiiess and 
Lunduu-bridge, as fioin Luudua-bridge to the Downs, and from 
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the Downs westward as far as the Isle of Wight, and in the English 
Channel from the Isle of Wight up to Loiulon-bridge: And that, 
from and after the passing of this act, it shall be lawful for the 
lord warden* of the cinque ports, and constable of Dover castle, or 
his lieutenant for the time being, and they are hereby required to 
appoint and license fit and competent jtersons, duly skilled as 
pilots, for the purpose of conducting all ships and vessels sailing, 
navigating and passing from the westward up the Rivers Thames 
and Medway, that is to say, from Dungeness up to London-bridge 
and Rochester-bridge, and fr<>m the Ipioy of the brake to the west¬ 
ward, that is to say, from the said buoy to the west end of the 
*Owers; all which vessels shall be conducted and piloted by such 
pilots so appointed and licensed, and by no other pilots or persons 
whomsoever; and also save and except as well all colliers as also 
all ships and vessels trading to Norway, and to the Cattegat and 
Baltic, and likewise round the North Cape, and into the White 
Sea; and save and except all constant traders inwards from the 
ports between Doulogne inclusive and the Baltic, such ships and 
vessels having British registers, and coming up the North Chaniiet 
by Orfordness, but ^not otherwise; and likewise save and except 
all coasting vessels, and all Irish traders using the navigation of 
the River Thames as coasters: Provided always, that it shall be 
lawful after the pas^iji^ of this act, for any pilot or pilots hereto¬ 
fore appointed by the said corporation of Trinity House of Dept¬ 
ford Stroud, or by the lord warden of the cinque poits and^con- 
stable«of Dover castle for the time being, or his lieutenant for the 
time being, to pilot or conduct any ship or vessel within such 
limits as such pilot or pilots might lawfully have conducted 
and piloted the same before the passing of this act, under and 
by virtue of the licences or authorities granted to such pilots 
respectively as aforesaid ; which respective licences shall con¬ 
tinue in force notwithstanding this net, so that such pilots re¬ 
spectively do in all things conform themselves to the provisions 
of this act, and the rules.and regulations to be established under 
the same. 

Ill- And be it further enacted, That, from and after the passing 
of this act, the respective rates or ]3rices hereinafter enumerated in 
the table marked (A.) in the schedule to this act annexed, may l>e 
lawfully demanded and received by any pilot licensed by the said 
corporation of Trinity House of Deptford Strond, for the piloting 
or conducting of any ship or vessel from place to place, as ex¬ 
pressed in the said table, and that no greater rates or prices, or 
other reward or emolument, shall, under any pretence whatever, 
be demanded, solicited, or received, than such rates or prices. 

IV. And be it further enacted, That each and every pilot al¬ 
ready appointed, or to be appointed, by the said Corporation of 
Trinity House of Deptford Strond, under the authority of this act, 
(except only such pilots as shall be appointed by the said Corpora¬ 
tion upon their receiving certiheates of examination, by any sub¬ 
commissioners of pilotage as here! y directed,) shall from time to 
time, and!at all times hereafter, pay or cause to be paid to the said 
Corporation of Trinity House of Deptford Strond, or to such per¬ 
son or persons as they shall appoint to receive the same on their 
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behalf, the sum of three guinea in th^ mon^h of January yearly, 

, which ^i^yment sl^a)! be. accepted by the said Corperptio^ ifi lieii 
and satisfactioo of and for the aucient and accustomed duties 
payabliB by such pilots to the said Corppratiqn, uodpr the provt- 
aions of an act passed in the fifth year of the reign of Kiik Qeorge 
the Second, or any other statute of charter shall Im 

applied for the use and benefit of the poor of the said Corporation, 

(after first defraying thereout the expences incurred by the Mid 
Corporation f^rom time to time iu carrying this act into execution;) 
and in case sitch annual payment shell not be duly made by the said 
pitots respectively, it shall be la^vful fpr the said Corporation to 
suspend the persons so making default from acting as pilots, until 
due payment shall be made of such annual sums. 

y. And be it further enacted, Tb^t no person shall be licensed NonrnonKhalt 
by the said Corporation of Trinity Uouse of Deptford Strand, as *>e licensed as a 
a pilot for the Rivers of Thames or Medway, or the channele lead^ 
ing thereto or therefrom, under the provisions of this act, who except as herA 
shall Hot have seryed as mate for three years on board a square* lake^amofa 
rigged vessel, or shall not have been in the actual command of a ship drawing 
square-rigged vessel for one year, or who shall not have been em* more than four- 
ployed in the pilot service of the Corporation of Trinity llpuse.of 
Deptford Strond for seven years, or who shall not have served an himseir and the 
apprenticeship of five years to some pilot vessel licensed tinder this m^terof the 
act; and that no person shall be so licensed, or be allowed until ^ 
after three years^ licence and service, to take charge as a pilot of 
any ship or vessel drawing more thaii fourteen feet water, in the 
Rivers Thames or Medway, or any of the channels thereof^ until 
such person shall have l>eeD licensed, and shall have upted as a 
pilot for three years under lawful authority, on pain of forfeiting 
ten pounds for every such otfence, as well by the person acting as 
such pilot, as also by the master or commander, or other person 
having charge of such ship or vessel, .who shall permit any su(^ 
person to take charge as a pilot of the same, contrary to tlm pro¬ 
vision aforesaid. 

VI. And be it further enacted, That no person shal^ from and Nocinqarport 
after the passing of this act, take charge of any ship or veaael, as a Jhwee**of*anv*^ 
pilot belonging to the Society or Fellowship of Pilots of Dsver, ship tiirheTai 
Deal, and the Isle of Thanet, commonly called cinque port pilots, hren admiued, 
before he shall be examined by the master and tvo urard^s, or by P«*>aUy. 
four wardens of the said Society or Fellowship for the time b^ng, 

touching his abilities, and shall be approved and admitted into the 
Society or Fellowship of the Trinity House of Dover, Deal, and 
the Isle of Thanet, by the lord warden of the cinque ports.aad 
constable of Dover castle for the time being, or fiis lieutenant for 
the time being; and if any person shall presume tp act as a pilo% 
belonging to the said Society or Fellowship, without having been 
so examined, approved, and admitted as aforesaid, every .such per¬ 
son shall for the first offence forfeit ten pounds, for the second 
twenty pounds, and for every other offence forty pottnjjs* , 

VII. And be it further enacted, That no person belopgiug as a pilots of lower 
pitot to the Society or Fellowsh^ of Piloto of Dovot, l^al^ and cktAio he al- 
the.Isle of Thanet, commonly called cin(i^pori pilo|t^ from 

and after tiie passing of this act, bo allowed tff take chtfrgeasf a of service to 
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pilot of any ship or vessel drawing more than eleven feet six inches 
water, until he shall have been licensed and acted as a pilot for 
three years, or of any ship or vessel drawing more than fourteen 
feet water, until he shall have been licensed and acted as a pilot 
for two years more, making five years in the whole, or of any 
ship or vessel drawing more than seventeen feet water, until he 
shall have been licensed ami acted as a pilot two years more, mak¬ 
ing seven years in the w hole ; and at the expiration of such period 
of seven years, such pilot shall be again examined as to his fitness 
and competency, and if he shall be approved of in such examin¬ 
ation and licensed, shall be authorised and allowed and entitled to 
.take charge of any ships or vessels of any draught of water : Provided 
always, that in case of the absence of pilots who have been licensed 
and have acted as such for the terms of three years and upwards, 
five years and upwards, and seven years and upwards respectively, 
the pilots in the lower classes may take charge of ships drawing 
more water than hereinbefore specified for their respective years of 
service, and shall not in such case be liable to any penalties for so 
doing; nor shall the masters of the ships who may take any such 
pilot on board in the absence of the pilots of the upper classes, nor 
the owners of such ships he answerable for any loss or damage, nor 
shall any owner or <iwners of any ship or vessel, or consignee of 
goods, be prevented from recovering any loss or damage upon any 
contract of insurance of the same, or upon any other contract re¬ 
lating to any such ship or vessel, or any cargo on board the same, 
by reason of such pilots being so employed in their ships in the ab- 
sence'of the others; Provided always, that in any such case the 
proper flag shall be kept flying, within the limits and distances 
hereinafter mentioned, and for (he period of one hour after the 
vessel shall have been at anchor, as is in this act provided for 
cinque port pilots coming on board of any vessel within such 
limits; and the master or person commanding any such ship or 
vessel shall be subject to the penalties and forfeitures by this act 
imposed for neglecting to keep a pilot signal flying accordingly, 
although he shall have agreed to take any such pilot of a lower 
class, in case of no other pilot coming on board ; and any pilot 
having such licence as shall qualify him to take charge of any such 
ship or vessel on board of which any such pilot of a lower class 
shall so be, shall be entitled within such time, limits, and distance 
as aforesaid, to supersede such pilot of a lower class. 

VIII. And be it further enacted, That the master, and such 
wardens of the said Society or Fellowship of Pilots of the Trinity 
House of Dover, Deal, and the Isle ofThanef, ns shall be ap¬ 
pointed from time to time to examine into the skill and ability of 
any person on his being first admitted as a pilot into the said So¬ 
ciety or Fellowship, or after he shall have been licensed and served 
for seven years, shall take the oath marked (C.) in the schedule 
hereunto annexed, tobeadministered unto him by the register of the 
Court of Loadroanage, who is hereby authorised to administer 
such oath. 

IX. And be it further enacted. That from and after the passing 
of this act, the respective rates or prices hereinafter enumerated in 
the table marked (B.) in the schedule to this act annexed, may be 
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lawfully demanded and received by any pilot liceilsed by tlie lord 
warden of the cinque ports and constable of Dover castle for the 
time being, or his lieutenant for the time being, for (he conducting 
of any ship or vessel from place to place, as expressed in the said 
table; and that no greater vales or prices, or other reward or 
emolument, shall, under any pretence whatever, be received, than 
such rates or prices. 

X. And be it further ynaUed, That a proper and sufficient 

number of pilots of the cii.que ports, not less than eighteen at any 
one time, and in successioe, from time to time, without intermis¬ 
sion or any unnecessary delay, shall, at all seasonable times, by 
day and night, constaiil'.y ply at sea, or be afloat, between the 
South Foreland and Duus[<^ness, to take charge of ships and vessels 
coming from the westward: and proper signals shall be established, 
to be made at and ffr 't signal houses now erected, or which may 
be erected on comm situations near to Dover, to give notice 

of fleets of ves.sels coming from the westward ; and upon the mak¬ 
ing of any signals, giving notice of the approach of any fleet from 
the westward, all cinque port pilots not on duty at the time shall, 
according to such ruH*:' and regulations, as to number, rotation, or 
otherwise, as have lioen mt sluall be made in that behalf, forthwith 
jirepare to go afloat, itud shall go oli’ in sufFicient time to fall in 
with such ships ^ on pain of forfeiting, in case of neglect 

herein, forth'' * ^■>itence the sum of twenty pounds, and for the 
second the obf ihali be suspended from acting as a pilot for 
twelve month's, ^the third ofl'eoce .sluall forfeit hh licence to 
act as such * ''v ^ '•hall he rendered thereby incapable of acting 
thereafter v . ,' . . 

XI. And (orthcr ei. ..ted, That the master or other per¬ 

son having the . .^niand of any ship or vessel coming from the 
westward, and hjiund to any place in the Rivers of Thames or 
IVledway, not having a duly qualified cinque port pilot on board, 
shall, on the arrival of sucli ship or vessel otf Dungeness, and until 
she shall have passed tlie buoy of the brake, or a line to be drawn 
from Sandown castle to the said buoy, (unless in the mean time she 
shall have received a proper cinque port pilot on board,) display 
and keep flying the usual signal for a pilot to come on board; and 
if any duly qualiQed cinque port pilot shall be within hail, or ap¬ 
proaching, and within half a mile, with the proper distinguishing 
flag or vane flying in his vessel or boat, the master or other person 
having the command of such ship or vessel shall, by heaving to in 
proper time, or shortening sail, or by all practicable means con- 
sinlently with the safety of the ship or vessel, facilitate such pilot 
getting on board, and shall give the charge of pilotiing his ship or 
vessel to such cinque port pilot; and every person commatuling 
any such ship or vessel, who shall not display and keep flying the 
usual signal for a pilot <o come on board, from tho time such ship 
or vessel shall have arrived off Dungeness, and until the vessel 
shall have passed the buoy of the brake in a line to be drawn from 
Sandown,castle to the said buoy, (unless in the meantime a duly 
qualifled pilot shall have come on board,} or who shall decline (u 
take any such cinque port pilot on board, or to give such charge 
of his ship or vessel to such pilot, or who shall not heave to, 
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shorten sail, or otherwise fooilkate stich pilot cohttng on board os 
aforesaid, consistently with the safety of the ship or Tessel, shall 
forfeit and pay doublO the amotRit Of the sum which would hare 
been demadued for the pilotage of such ship or vessel, and shall 
forfeit the farther sum of hre pounds for every fifty tons’ burthen 
of such ship or vessel: Provided always, that such additional 
penalty of five pounds for every fifty tons shall not in any case 
be sued for or recovered, the Corporation of the Trinity 

House, as to all cases in which pilots licensed by or under the said 
Corporation shall be concerned, or unlete the said lord warden for 
the time being, or his lieutenant for the time beif^, shall license 
and authorise by written certificate the proceeding for sock ad¬ 
ditional penalty as to all causes in which pilots by of under the sakt 
lord warden shall be concerned : Provided always, that if any ship 
or vessel bound to the Rivers Thames or Medwhy shall anchor any 
where in the Downs between the South Foreland, and a line drawn 
from SandowD castle and the sonth buoy of the brake, having any 
licensed pilot other than a cinque port pilot on board, it shall to 
lawful for a cinque port pilot to repair on board the same, at any 
time before such ship or vessel shall have been at an anchor one 
hour with the signal for a pilot flying, and to take charge of her 
up the said rivers, but not otherwise. 

XiL And whereas great convenience to trade will arise by 
patting an oiid to the usage of cinque port pilots quitting ships or 
vessels at Gravesend, or elsewhere in the Thames or Medway, at 
their discretion ; be it therefore enacted, that from and after the 
passing of this act, if any cimtue port pilot, taking charge of any 
ship or vessel into the Thames or Medway, shall quit such ship or 
vessel at Gravesend, or in any other part of the Thames, or in any 
part of the Medway, before such ship or vessel shall have arrived 
at the place to which such ship or vessel is bound in the said rivers 
Thames or Medway respectively, without the consent of the cap¬ 
tain, or other person having the command thereof, unless some 
other duly qualified pilot shall with such consent come on board, 
and shall take the charge and conduct of such ship or vessel for 
the residue of the pilotage to be performed, every such pilot shall 
forfeit for every such offence all pay or reward to vrhich he might 
be entitled for having conducted or piloted such ship or vessel into 
tbe rivers Thames or Medway, and shall also be subject to such 
other pmialty or punishment as, by virtue of any of the provisions 
of this act, or of the rules and regulations to be establish^ in pur¬ 
suance hereof, any pilot shall be liable to for quitting a ship or 
vessel before she shall arrive at her place of destination. 
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Xlll. And whereas the pilots oi the cinqne porta are divided 
into two classes, called tbe upper and lower book pilots; And 
whereas the permitring cinque port pilots of the lower book to 
take charge of ships which heretofore would only be taken by 
pilota of the upper book, wHl diminish the profits of tbe upper 
book pilots, and increase the profits of thw lower book pilots ; aod 
it is therefore reasonable that compensation should be made by the 
lower book pilots to the persons who are at this time ufqier book 
pilots; be it therefore enacted, that it shall be lawful for Ike court 
of lo^manage from time to time to settle the amount of the de» 



PART 11 .] 52 Geo. HI. c. 39. 33t 

factions to bo m«do from the rates receiVed by lower book pilots 
for taking charge of ressels of greater draught of water than they 
cottld heretofore by law take^ and in what proportions^ and how 
and in what manner, and to whom the same are to b*e paid, and 
how the same shall be applied in making compensation to the pre« 
sent upper book pilots for the losses they may sustain by suchrlower 
book pilots taking charge of such Tessels as aforesaid; provided 
that such deductions so to be fixed as aforesaid shall from time to 
time be diminished and decreased as the present sixty-four upper 
book pilots shall die, be superannuated, or discontinue to act as 
pilots ; and tliat such deductions shall be taken and accepted in 
lieu of all other allowances or contributione whatsoever from the 
said lower book pilots, except Trinity money, clerks’ fees, and for 
widows. 

XIV. And be it further enacted, that all persons licensed to Direction rules 
act as cinque port pilots shall from time to time, and at all times *9 ^ made for 
hereafter, be subject to the regulation and government of the lord pnote? 
warden of the cinque ports and constable of Dover castle for the 
time being; and the master and wardens of the said society or 
fellowship of pilots of Dover castle and the isle of Thanet, and the 
lord warden of the cinque ports, constable of Dover castle for the 
time being, his lieutenant for the time being, and the deputy lieu¬ 
tenant for the time being, or either of them, with the assent of the 
commissioners of loadmanage, or the major part of them present 
at an assembly commonly called a court of loadmanage, to be 
held by the said lord warden or his deputy, shall, withiu fotir ca¬ 
lendar mouths after the passing of this act, proceed to make, and 
shall make sullic’ent rules and orders for enforcing the due observ¬ 
ance of the provisions of this act by all cinque port pilots, and for 
providing for the good government, constant attendance, and re¬ 
gulation of all such pilots, as well relating to the services of the 
said pilots in going otf to and taking charge of and conducting and 
navigating His Majesty’s ships and vessels, and the ships and ves¬ 
sels in His Majesty’s employ, and also all ships and vessels what¬ 
ever and wheresoever within the proper and usual limits of such 
pilots, or wherein they shall for the time being act or be, and for 
ellectually securing the performance of alt the duties and services 
of such pilots at all times; and from time to time to annul, alter, 
or amend all and every of such or of any existing rules or orders, 
or bye laws, and to make such other bye laws^ rules, and regula¬ 
tions as they shall deem fit and proper ; and all such rules and 
regulations hereafter to be made shall, before the same are allowed 
to take elfect or become binding on any person or persons what¬ 
ever, be forthwith printed and transmitted to the custom-house 
in London, and there hung up in some conspicuous place in the 
long room of the said customs; and notices shall be published in 
the Gazette, and also put up at the custom-houses within the 
cinque ports, of such bye laws, rules, and regulations, or any alter¬ 
ations thereof, for inspection, for one calendar mouth, in order 
that any persons interested therein, whether as owners or masters 
of ships, or pilots, or otherwise, may transmit to the lord warden 
of the cinque ports, or his lieutenant, any objections which they 
may have thereto, for the purpose of the same being altered or 
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con filmed ; uitd if no objection to the rules and regulations so 
ninde or altered sliull be proposed by or on the behalf of any per¬ 
son or persons within the space of thirty days after the notices 
sliiill have b*eea given and made public in the manner hereinbefore 
provided, they sliall have the same force and elfect, to all intents 
and purposes, as ail other rules and regulations,for the govern¬ 
ance of pilots within the jurisdiction of the cinque ports have; 
but if an objectlpn shall be made to the lord warden or his lieu-^ 
tenant, by or on behalf of any person or persons, to any rule or 
regulation, or to any alteration in any rule or regulation, of which 
notice shall be given as aforesaid, within thirty days after the 
'publication thereof, then and in such case the operation thereof 
shall be suspended until reference shall be had to Ilis Majesty’s 
most honourable privy council, who are hereby authorised and em¬ 
powered to hear, as well auy person who shall be deputed by the 
court of loadmanage, as by the person or persons objecting, and 
finally to decide as to the confirming, altering, or rejecting such 
rules or regulations, which decision of the privy council shall be 
final, and be binding on all parties; and copies thereof shall be 
delivered to every member of the said society, and also to every 
new member of the said society on his election, and a copy or 
extract thereof shall be at all times in the possession of every 
pilot belonging to the cinque ports, as well those already admitted 
and licensed as all others hereafter to be licensed as such pilots ; 
and it shall be lawful in such rules and regulations to establish rates 
of pa^'ment out of such surplus earnings of the lower book pilots, 
as may arise from their being allowed to take the higher classes of 
ships in the absence of pilots of the upper book, under the provi- 
sions of this act, for the better support and maintenance of the 
upper book pilots, and also penalties and forfeitures for the en¬ 
forcing such rules and regulations, and better ordering of the said 
pilots, and for suspending or depriving any of the said pilots of 
their licences for breaking such rules or orders, or omitting to do 
any thing required by the same to be done, or for acting in any wise 
contrary to such rules or orders. 

XV. Provided always, and be it further enacted, that if such 
rules and regulations, in relation to cinque port pilots, shall not 
be made and transmitted as aforesaid within four calendar months 
after the passing of this act; or if such rules and regulations, when 
mad^ and transmitted, shall appear to be in any material point 
erroneous, insudlcient, or defective, it shall be lawful for any 
owner of ships, or other persons interested in the matter of such 
rules or legulations, to apply to His Majesty’s most honourable 
Privy Council, who shall thereupon cause proper and sufficient rules 
and regulations to be drawn up for the purposes aforesaid, in case 
no such rules and regulations ^hall have been made and transmitted 
as aforesaid, or shall amend, correct, or enlarge any such rules 
and regulations as shall have been made and transmitted ; which 
rules aud regulations so made^ or so amended, collected and en¬ 
larged, shall be distributed, publi shed, and made use of, in such 
manner as Ills Majesty’s said Privy Council shall in that behalf 
appoint and direct; and the same shall take effect from such time 
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as in the said rules or regulations shall be expressed in regard to 
the commencement thereof. 

XVf. And whereas, under the provisions of an act passed in the 
third year of his late Majesty King George the First,,the number 
of pilots of the cinque ports was to be one hundred and twenty at 
the least, and it has been found by experience that the said number 
is inadequate to the increased trade and navjgation of this king-* 
dom; and by an act passed in the forty-eighth year of the reign 
of his present Majesty, the number of such pilots were increased, 
to one hundred and forty; be it therefore enacted, that twenty 
cinque port pilots more shall be added whenever such further ad¬ 
dition shall be directed to be made by an order of His Majesty’s 
privy council, upon application made to Ills Majesty in council 
for that purpose by the Corporation of Trinity-house of Deptford 
Strond; and that a further addition of twenty cinque port pilots 
shall be made to the number above-mentioned, increasing the 
whole number to one hundred and eighty, by the like authority, 
wlienever such last-mentioned addition shall be applied for, by 
the Corporation of the Trinity-house of Deptford Strond, to Ilis 
Majesty in council. 

XVII, And be it further enacted, lhat whenever the increased 
numbers of the said pilots shall respectively take place as herein¬ 
before provided, the numbers so increased shall from thenceforth 
be kept up from time to time by the appointment of pilots in suc¬ 
cession as often as any vacancy or vacancies shall happen by death, 
incapacity, or diijmisston ; provided that, after the conclusion of a 
definitive treaty of peace with France, no vacancy shall b^ filled 
up as aforesaid without a special permission in that behalf given 
by His Majesty 's Privy Council, upon the recommendation of the 
said Corporation of Trinity-house, unless the number of pilots 
shall at any time, by death or otherwise, be reduced below one 
hundred and forty, in which case the vacancies shall be filled up 
from thenceforth from time to time so as not to exceed one hun¬ 
dred and forty in the whole. 

XVIII. And whereas certain harbours near the Downs have 
become much frequented as places of safety, and ships and vessels 
lying in nr sailing through the Downs are oftentimes compelled to 
run for those harbours, and it is therefore necessary to make pro¬ 
vision for the pilotage of such harbours ; be it therefore enacted, 
that all pilots whose licenses or warrants shall authorise them to 
pilot ships or vessels from any place to the westward up to London 
bridge, shall qualify themselves, and shall be examined as to their 
qualification and ability to conduct any ship or vessel into and out 
of Ramsgate harbour, and the harbours of Dover, Sandwich, and 
Margate, and shall be obliged to pilot any ships or vessels into 
and out of the said harbour's; and if any such pilot shall refuse to 
take charge of or conduct any ship or vessel into or out of any of 
‘ the said harbours, such pilot shall forfeit all pay and reward to 
which he might otherwise be entitled for the pilotage of any such 
ship or vessel, and shall be subject to such fine or other punish¬ 
ment as shall be established in that behalf by the rules and regu¬ 
lations of the corporation or society to which such pilot shall 
belong. 
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XIX. Provided always, and be it further enacted, that every 
licensed pil^ who shall take charge of and conduct any ship or 
vessel into or ont of Ramsgate harbour, or into or'out of Dover, 
Sandwich, o/ Margate, shall be entitled to and shall receive for 
such pilotage at and after the rate of five shillings for every foot 
of the draught of water of the ship or vessel so piloted and con¬ 
ducted by him into or out of any such harbour, if such ship or 
vessel shall have been so piloted and conducted into or out of the 
same in moderate weather; but if undfr any circumstances of dis¬ 
tress, then such pilot shall be entitled to such further sum of mo¬ 
ney, to be calculated according to the extent and circumstances 
of such distress, as the commisSioRera of salvage, established under 
the lord warden of the cinque ports, shall, upon af^Hcation either 
of the pilot, or owner or master, of any such ship or vessel, upon 
enquiring into all such circumstances, direct; and such commis¬ 
sioners shall, and they are hereby required, upon any such appli¬ 
cation made, to enquire into all such circumstances, and to deter¬ 
mine the amount of the sum so to be paid for the pilotage of any 
such ship or vessel into the said harbours respectively: Provided 
always, that on the arrival of any ship or vessel, and as soon as 
she shall be moored in any of the said harbours, it shall be lawf ul 
for the pilot to demand the pilotage due to him as aforesaid, and 
to quit the ship forthwith. 

XX. And be it farther enacted, that it shall be lawful for the 
said Corporation of Trinity-house of Deptford Strond, and they 
are hereby required to appoint from time to time (as often and 
for su£h periods as they io their discretion shall think fit) proper 
and competent persons at such ports or places in England as they 
may think requisite (except within the liberty of the cinque ports, 
and all such other ports and places within or for which provision 
shall have been made by any act or acts of parliament, or by any 
charter or charters for the appointment of pilots) not to exceed 
fi.ve nor less than three persons at each port or place for which 
any such appointment shall be made, which persons so to be ap¬ 
pointed shall be called sub-commissioners of pilotage, and shall 
take the oath in the schedule hereunto annexed, marked (D.) for 
the faithful dlscbaige of their duty; and such persons so to be 
appointed shall and they are hereby authorised (so long as their 
respective appointments shall not be revoked or superseded, by 
the appointment of other persons in their places,) to examine into 
the qualification of persons to act as pilots for such respective 
ports and plao^, and the adjoining coasts, specified in their re¬ 
spective appdntments as aforesaid; and it shall be lawful for (he 
said corporation, upon thetr receiving a satisfactory certificate, 
under the bands of any three of the persons so to be appointed, 
where the whole number of any port or place shall consist of four 
or five, and by any two where the whole number shall consist of 
three^ that the person examieod as aforesaid is duly qualified to 
act for snefa p«#t or ports, and the adjoining coasts, to give a 
licence to such'persea-to act as a pilot within the particular limits 
(daacitbing'tlieiBaeBe^'fov whklibo shall have passed such etamlna- 
tsQRf wbicfetUcedeo ahalt be gnsnted in the firsts instance for one 
year, and shall afterwards from year to year be subject to renewal 

1 
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and confirmaticMH, or otherwise^ at the discretion of tlie Mid Cor¬ 
poration of Trinity House : Provided always, that svch sub-commis¬ 
sioners as have been already appointed upde^ the authority of the 
said act of the forty-eighth year of his present Myesty shall 
contiaae to act in the same maHaer as if they were; appointed nader 
this act* 

XXI. Provided always, and be it farther eoacted, that it shall 
be lawful for the Corporation of the Trinity House of the po-rts of 
Hull and Newcastle respectively, to apptoiut Bab-commisslooers 
of pilotage to examine pilots and give licences far pilots for pilot¬ 
ing ships and vessels into or out of any ports, harbours, or places, 
within the limits of their respective jurisdictiona ; any thing in 
this or any act or acts of parliament to the contrary not¬ 
withstanding. 

XXIL Provided always, and be it further enacted, that nothing 
ill this act contained shall be construed to prevent any ship or 
vessel which shall be brought into any port or ports in England by 
any pilot duly licensed, from being afterwards removed in such 
port or ports by the roaster or mate, or other person belonging to 
any such ship or vessel, and having the command thereof, or if in 
ballast, by any other person or persons appointed by any owner, or 
the master, or any agent of the owner^ for the purpose of entering 
into or going out of any dock, or for changing the moorings of 
such ship or vessel* 

XXllL And be it further enacted, that when and as soon as 
the said Corporation of Trinity House of Deptford Strond shall 
have licensed pilots for any particular port or ports, and thfe-re¬ 
spective coasts near the same as aforesaid, they shall cause notice 
of such appointment to be published, by fixing up such notice in 
writing at the Trinity House, and at the custom-house in London, 
and also at the res|>ective custom-housee of the ports for which, 
and the coasts near the same, such appointment shall be made ; ancl 
shall abo, afterwards, cause such notice to be pubiisbed in the 
Loudon Gazette, and in one or more newspapers circulated in 
that part of the country where the ports shall respectively be situ¬ 
ated, which pubUcatlon in the London Gazette shall be good and 
sufficient evidence of the notice baving been given ; and from and 
after a time or times to be limited in the said notices, which shall 
not in any case, or in relation to any ships or vessels whatever, he 
less than six weeks from the publicatioa thereof as aforesaid, and 
shall be proportionably more, at the discretion of the said corpora¬ 
tion, in relation to ships and vessels engaged in foreign voyages at 
the time of such publication, all ships and vessels sailing, navigaU 
ing, or passing into or out of the said respective portg, or upon the 
coasts thereof, shall be conducted and piloted by such pilots 
ouly as shall be so licensed as aforesaid, and by no other pilots 
whomsoever. 

XXIV. And be itfurtilier enacted, that if any person suspended,* 
or adjudged to have forfeited Mi licence as a pilM,. shall, during 
the time of such saspension, or after such adjudicatiws, ta^ upon 
himself to conduct any ^p or vessel, except in cases of distreqe; 
and in cases where no licensed pilote can be fonnd,'suds^ person 
shall liable to aU jncih penalties, to be lecoeered aod In 
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Pilots ^ sns- 
pended, 
may appeal to 
the Privy Cuiin 
cil. 


Owners or mas- 
tersA of ships 
shall not be an¬ 
swerable for 
any loss, nor 
ronsijrnees pre¬ 
vented from re¬ 
covering insur¬ 
ance, for want 
of pilots, ic. 


Owners not li¬ 
able for more 
than the value 
of the ship and 
freight. 


Art not to ex¬ 
tend to ships 
belonging to 
liis Majesty; 


nor to vessels 
not exceeding 
()0 tons. 


Owners not to 
be liable for 
loss arising 
from Incompe¬ 
tency of pilots^ 
&c. 


like manner and form as are provided by this act against any per¬ 
son who shall conduct or pilot any ship or vessel without ever 
having been licensed as a pilot. 

XXV. Provided always, and be it further enacted, that every pi¬ 
lot who shall be suspended, or adjudged to have forfeited his licence, 
and every person who, having complained of any such pilot, shall 
be dissatisfied with the adjudication made upon the matter of such 
complaint by the corporation, society, or persons who shall have 
cognizance of such complaint) may appeal to llis Majesty's Privy 
Council, who shall thereupon hear the appeal, and confirm or annul 
any former determination or adjudication in the premises, or at 
^thelr discretion make any particular and special order relating 
thereto, and to the matter of such appeal, as the case may 
require. ' 

XXVL Provided always, and be it further enacted, that no 
owner or master of any ship or vessel shall be answerable for any 
loss or damage, nor shall any owner or owners of any ship or ves¬ 
sel, or (Consignee of goods, be prevented from recovering any loss 
or damage upon any contract of insurance of the same, or upon 
any other contract relating to any ship or vessel, or any cargo on 
board the same, by reason of no pilot being on board of any such 
ship or vessel, unless it shall be proved that the want of a pilot 
shall have arisen from any refusal to take a pilot on board, or 
from the wilful neglect of the master of the ship or vessel in not' 
heaving to or using all practicable means consistently with the 
safety of the vessel for the purpose of taking on board any pilot 
who &hall be ready and ofier to take charge of such ship or 
vessel. 

XXVfl. Provided always, and be it further enacted, that no 
owner of any such ship or vessel shall be liable, in any such case, 
for any loss or damage beyond the value of such ship or vessel and 
her appurtenances, and the freight due or to grow due for and 
during such voyage wherein such loss or damage may happen or 
arise. 

XXVIII. Provided always, and be it further enacted, that no¬ 
thing in this act contained shall extend, or be construed to 
extend, to any ships or vessels belonging to llis Majesty, his 
heirs and successors, as to their being compelled to take pilots 
on board. 

XXIX. Provided always, and be it further enacted, that none 
of the clauses, provisos, penalties, or regulations of this act, shall 
extend, or be construed to extend, to any vessel not exceeding the 
burthen of sixty tons, having British registers, nor to any master or 
owner of any such vessel in respect thereof, or of the navigating of 
the same in any channel, river, port or place whatever. 

XXX. Provided always, and be it further enacted, that no 
owner or master of any ship or vessel shall be answerable for any 
loss or damage, nor shall any owner or owners of aoy ship or ves¬ 
sel, or consigusp of goods, be prevented from recovering any loss 
or damage upon any contract of insurance of the same, or upon 
any other contract relating to any dhip or vessel, or any cargo on 
board the same, for or by reason or means of any neglect, default, 
incompetency, or incapacity of any pilot taken on board of any 
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such ship or vessel under or in pursuance of any of the provisions 
of this act. 

XXXf. A.nd be it further enacted, that nothing in this act con- Act not to de¬ 
tained shall be construed to extend to deprive any persons of any 
remedy, by civil action against pilots or other persons, which they actionf 
might have had if this act had not been passed. 

XXXII. And be it further enacted, that nothing in this act Act not to af- 
shall extend, or be construed to extend, to the taking away, 
abridging, defeating, impeaching, or interrupting of any grants, separate juns- 
liberties, franchises, or privileges heretofore granted by any char- diction* 
ters or acts of parliament to the pilots of the Trinity House of the 
town of Kingston-upon-Huil, or the Trinity House of Newcastle- 
upon-Tyne, or to give any authority to the Corporation of the 
Trinity House of Deptford Strond, within any ports or districts 
having separate jurisdictions in matters of pilotage under any act 
of parliament or charter ; or to alter or repeal any provisions con¬ 
tained in any act or acts of parliament relating to the pilots of any 
ports'or districts in relation to which provisions shall have been 
made in any act or acts of parliament, as to pilots or pilotage, 
or the pilotage within the limits prescribed by any act or acts of 
parliament relating to pilotage for such ports, or to the burtheu of 
vessels navigating to or from such ports. 

• XXXIll. Provided always, and be it further enacted, that Not to prevent 
nothing in this act contained shall extend to prevent or hinder the the niters, ^c. 
master or mate of any ship or vessel, or owner or part owner, re- at Doveri&c"^ 
siding at Dover, Deal, or the Isle of Thanet, from conducting or from piloting* 
piloting his own ship or vessel up or down the Rivers Thames or their own ships 
Medway, or into or out of any port or place within the jurisdiction Medway!^ 
of the cinque ports. 

XXXIV. Provided also, and be it further enacted, that it shall f/icensed pilots 
be lawful for any licensed pilot to supersede any person not may supersede 
licensed as a pijot in the charge of any ship or vessel within the one^^p^enalty 
limits of his licence : And every master of any ship or vessel who on masters con- 
shall continue to act himself as a pilot, or who shall continue any 
unlicensed person, or any licensed person acting out of the limits &c?aftera*pro- 
for which he is qualified as a pilot, after any pilot licensed to act per pilot shall 
within the limits in which such ship or vessel shall then actually of 

be, shall have offered to take charge of the ship or vessel; and the ship. ^ 
every person assuming or continuing in the charge or conduct of 
any ship or vessel without being duly licensed to act within the 
limits in which such ship or vessel shall actually be, after any pilot 
duly licensed and qualified to act in the premises shall have offered 
to take charge of such ship or vessel; shall respectively forfeit for 
every such offence a sum not exceeding fifty pounds, nor less than 
twenty pounds. 

XXXV. And be it further enacted, that it shall be lawful for Trinity House 
the Corporation of Trinity House of Deptford Strond, and thejr ghaii estaWUh 
are hereby authorised and required to establish, vary and alter, mtcsofpilot- 
from time to time as circumstances shall render the same necessary, age, which shall 
regular rates of pilotage in relation to ail pilotage performed in 
any river, port, or place, or upon any coast whatever, by any customhouses* 
pilot or pilots who shall be licensed by the said Corporation, upon 
their receiving certificates of examination from any sub-commis- 
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sioiiors of pUotage hereby directed to bo appouitcd; which rates 
shall be regulated by and proportioned as well to the size and 
draught of uator of the vessels, as to the distance piloted, tho 
detention and responsibility of the pilot, and such other circum- 
slancp.s as tlie said Corporation may think fit to fake into considera¬ 
tion in fixing and establishing such rates ; of which establishment or 
alterations of rates of pilotage notice shall be given by hanging up 
printed tables thereof, corrected from time to time as variations 
therein shall be made, at the several custom-houses at the ports to 
which the said rates shall apply. 

XXXVI. Provided always, and be it further enacted, that if 
the major part in number of the pilots who shall be licensed by tho 
said Corporation of Trinity House of Deptford Stroud, for any 
particular port or place, in consequence of their receiving cer¬ 
tificates of examinations as aforesaid, shall be dissatisfied with the 
rates so established or altered, or in ca«e any owners of ships or 
vessels, interested in any such rates, shall be dissatisfied with such 
respective rates, it shall be lawful for such parties respectively to 
appeal to the lords of If is Majesty’s most honon table Privy Coun¬ 
cil ; and it shall be lawful for any committee of such Privy Coun¬ 
cil, calling to their assistance any such persons as they may think 
lit, to hear and determine the matter of such appeal or appeals, 
and to settle, alter, and regulate such rates, as to them shall appear 
to be expedient, in case the matter of such appeal shall in the 
discretion of the said committee of jirivy council appear to require 
the making any orders therein. 

XXXVH. And he it further enacted, that all persons licenced 
to art as pilots, or in pilot vessels, by the said Corporation of 'J'li- 
ni(y House, by virtue of this act, shall from time to time and at all 
times hereafter be subject to the regulation and government of the 
master, wardens and assistants of the sjfid Corporation, who are 
hereby authorised and empowered, as well for insuring the good 
conduct and constant attendance of such pilots upofi their duty, as 
for enforcing the general purposes of this act, from time to time to 
make and frame nil such bye laws, rules, orders, regulations, and 
ordinances, as they shall think fit, therein specifying and directing 
also wliat annual or other sums shall be i>aid by any such pilots to 
the sub-commissioners of pilotage, for the examination of such 
pilots, and for granting and renewing or confirming their licences 
from time to time ; and it shall be lawful for the raid master, 
wardens, and assistants of the said Corporation respectively, to 
annex such reasonable penalties and forfeitures for the breach of 
such bye laws, rules, orders, and ordinances, when made, as to 
them shall seem expedient in that behalf, and from time to time to 
annul, alter, and amend, all or any of the existing bye laws, and 
to iiiako such other and new bye laws, rules, orders, and ordi¬ 
nances, as they shall think proper, so as such bye laws, rules, 
regulations, and ordinances, be made conformable to the true 
intent and meaning of this act, and shall not be repugnant to tho 
laws of this realm : Provided always, that no bye laws hereafter 
shall have force or effect before they shall have been examined, 
sanctioned, and approved by the chief justice of His Majesty’s 
Court of King’s Bench, or by the chief justice of llis Majesty’s 
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Court of Common Pleas, the sanction and approbalion of cither of 
Avhich chief justices shall be verified under his lianil and seal ; and 
dll and every such byelaws, rules, orders, and ordinances, when 
so made and confirmed as aforesaid, shall bo observed and kept, 
and put in execution, and have the same force and efiect and opera* 
tion, to all intents and purposes, as if the same were respectively 
enacted by this act, 

XXXVin. And, in order that all such bye law's, rules, and 
regulations, may be previously examined by the parties interested 
therein, be it further enacted, That copies of all such proposed 
bye laws, rules, and regulations, shall be transmitted to IJis Ma¬ 
jesty’s Privy Council, and to the commissioners of customs in 
London, tlirce calendar months before the same shall be submitted 
to such chief justice as aforesaid ; and tiie commissioners of the 
customs arc lioreby required, upon the receipt of such copies, to 
cause the same to be printed and hung up, as soon as tlio ;>a!ne can 
be done, in the several custom-houses of the principal ports iu 
Great Britain, to be open to the inspection of all persons intciestcd 
therein at all seasonable times; and notice shall be given in the 
Gazette of such bye laws being so hung up for inspection us 
aforeKuid. 

XXXIX. And be it further enacted, That all copies of such 
bye laws, rules, orders, and ordinances, as shall be so made and 
confirmed as aforesaid, shall be printed, and shall be hung up in 
some public or conspicuous place in the several custom-houses of 
the ports in England within the limits for whicli the pilots respec¬ 
tively shall bo licensed; and also at the Trinity House in London. 

XL. And be it furtlier enacted, That every person who shall 
ap|ily for a licence to act as a pilot by virtue of Ihis act shall, 
before any licence shall be granted to him, execute a bond in a 
penal sum, at the discretion of the said Corporation oflViniiy 
House of Deptford Slroiid, or the Socie^ or Fellowship of Tilots 
of Dover, DealJ and the Isle of Thanet, ui an amount not excec.!- 
ing one hundred pounds, to be paid to the said corporation or so¬ 
ciety, their successors and assigns, with a condition subjoined 
tiiereto for better securing tlic due obedience of such pilot to tho 
bye laws, rules, orders, regulations, and ordinances made in pur> 
suance of the said act, or which shall bo made and framed pur¬ 
suant to this act; which bond shall be capable of being given in 
evidence in any court of law or equity, without being stampcil ac¬ 
cording to the laws relating to the stamp duties: Provided always, 
that all bonds before given by pilots under any former U(*t siiall 
continue in force, and be deemed to be given under this act unless 
new bonds shall in any case he required by the said (•or|)oration or 
society respectively, in which case new bonds shall be given. 

XLI. And be it further enacted. That all byelaws, rule.s, re¬ 
gulations, and orders made under the said recited act of the foity- 
eighth year aforesaid, and in force under the same at the time of 
the passing of this act, shall remain and continue in full force until 
the same shall be annulled or allowed under this act, or other bye 
Jaws, rules, and regulations shall bo made under this act in lieu 
thereof; and shall bo and are hereby declared to be good and 
valid bye Uiwsj rules, and regulations, and orders, under this act, 
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as fnlly as if they had been made under the authority of the same, 
any thing hereinbefore, or in the said recited act to the contrary 
notwithstanding. . 

XLII. And be it further enacted, That the master or person 
commanding any ship or Tessel bound to the river Thames, and 
which shall repair to Standgate Creek for the performance of qua¬ 
rantine, shall pay the full charges of pilotage up to Gravesend or 
Standgate Creek or other place appointed for the performance of 
quarantine; and every pilot conducting any such vessel to Stand- 
gate Creek shall be entitled to eight shillings per dientj for the 
days he shall 1>e obliged to remain on quarantine. 

XLIII. And be it further enacted, That if any pilot taking 
charge of any ship or vessel into the Rivers Thames or Medway, 
shall quit such ship or vessel at Standgate Creek before such ship 
or vessel shall have arrived at the place to which such ship or ves¬ 
sel is bound ill the Rivers Thames or Medway respectively, with¬ 
out the consent of the captain or other person having the com¬ 
mand thereof, unless some other duly qualified pilot shall come on 
board, and shall take the charge and conduct of such ship or vessel 
for the residue of the pilotage to be performed, every such pilot 
shall forfeit for every such offence all pay or reward to which he 
might be entitled for having conducted or piloted such ship or 
vessel to Standgate Creek, and shall also be subject to such other 
penalty or punishment as by virtue of any of the provisions of this 
act, or of the rules and regulations to be established in pursuance 
hereof, any pilots shall be liable to for quitting a ship or vessel 
before she shall arrive at her place of destination. 

XLIV. And be it further enacted, That a particular description 
of the person of every pilot shall be written in, or upon, or in¬ 
dorsed on the back of his licence; and every captain or master, or 
other person having the command of a ship or vessel, on receiving a 
pilot on board, shall ins^^ct his licence ; and if he shall have rea¬ 
son to think that such pilot is not the person to whom the licence 
was granted, such captain or master, or other person having the 
command of such ship or vessel, is hereby required forthwith to 
transmit a copy of such licence to the corporation or persons by 
whom such licence shall have been granted, stating the date 
thereof, together with such account and description of the person 
producing such licence or warrant, as may lead to the discovery of 
the offender. 

XLV. And be it further enacted, That from and after the pass¬ 
ing of this act, if any pilot licensed by virtue of this act, or other¬ 
wise duly licensed, shall keep or be concerned in keeping, either 
by himself or any agent or servant or other person, or shall in any 
way be interested in the keeping of any public-house or tavern, or 
place of public entertainment, or in the selling of any wine or 
spirituous liquors, or tobacco or tea, (unless such pilot shall have 
kept or been concerned or interested in the same before the 1st 
day of March, 1808, and shall be duly authorised, by the corpora¬ 
tion or authority under which such pilot shall act, to continue in 
such boLiness or employment;) or if any pilot licensed as aforesaid 
shall be convicted of any offence against any law or laws relating 
to the revenues of customs or excise, or shall be concerned in or 
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shall wilfully connive at any indirect practices or frauds agunst 
the revenues of customs or excise, or shall procure, abet, connive 
at, or participate in apy destruction, spoil, concealment, fraud, 
exaction, or corrupt practice, relating to ships or ves^ls, or per¬ 
sons in distress at sea or by shipwreck, or relating to the tackle, 
apparel, or furniture, or the cargoes of such ships or vessels, or re¬ 
lating to the crew or passengers belonging thereto, or the monies, 
goods, or chattels of any of them ; then and in every such case 
every pilot shall (over and above all other punishments, mulcts, 
and penalties for such offences,) be dismissed from being a pilot, 
or shall be suspended from acting as such, at the discretion of the 
corporation or other authority from which such pilot’s licence was 
derived. 

XLVI. And be it further enacted, That no person shall t^e 
charge of any vessel, or iu any manner act as a pilot, or receive 
any compensation for acting as a pilot, unless he shall be autho¬ 
rised thereto by some lawful licence, nor until such licence shall 
have been registered by the principal officers of the custom-house 
of tlie place at or nearest to which such pilot shall reside (which 
officers are hereby required to register the same without fee or re¬ 
ward,) nor without having his licence at the time of his so acting iu 
his personal custody, ready to be produced, and which he shall ac¬ 
tually produce to the master of any ship or vessel, or other person 
who shall be desirous of employing him as a pilot; nor shall any 
person, although duly licensed to act as a pilot, act in that capacity 
out of or beyond the limits expressed in his licence, or beyond the 
extent of his qualification therein expressed, unless in the cases in 
this act specified, of pilots of a lower class acting in the absence 
of pilots of higher classes ; on pain of forfeiting a sum not exceed¬ 
ing thirty pounds, nor less than ten pounds, for the first offence, 
and for any second or subsequent offence any sum not exceeding 
fifty pounds, nor less than thirty pounds. 

XLVII. And be it further enacted, That on the death of any 
pilot, his executors and administrators, or one of them, or the per¬ 
son or persons to whose hands the licence of such deceased pilot 
shall come, shall, without wilful delay, transmit such licence to 
the corporation, company, or persons by whom such licence was 
granted, on pain of forfeiting for any neglect therein, or for re¬ 
fusal to deliver the same when lawfully demanded, a sum not ex¬ 
ceeding twenty pounds, nor less than forty shillings* 

XLVII I. And be it further enacted^ That it shall be lawful for 
the said Corporation of Trinity House of Deptford Stroud, and 
also for the said Society of Fellowship of Pilots of Dover, Deal, 
and the Isle of Thanet, and also for all other corporate bodies or 
other persons having lawful authority to appoint pilots within the 
limits of their respective jurisdictions, to license vessels of such 
size and description as shall appear to them to be proper for the 
purpose of having pilots constantly in attendance in such vessels 
at sea; and for the better support of such pilot vessels, It shall be 
lawful for any number of pilots licensed by virtue of this act, or 
otherwise lawfully licensed, with the consent of the said corporate 
bodies, or persons by whom respectively such pilots have been or 
shall be ^pointed as aforesaid^ to constitute a joint stock company 
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or rtir-priiiir-j, for the providing and maintaining of such pilot 
vesbfls ; witich companion, and the said vessels, shall at all times 
hi} suhjert to such rules and regulations as shall from time to time 
bp caiirlioupd and approved in that behalf by the said corporate 
bodies, or jifrsons by whom respectively such pilots shall respec¬ 
tively have bccr\ licensed. 

XLIX. And bo it further enacted, That every pilot boat or 
veshol, or other boat or vessel in the pilot service of any corpora¬ 
tion or FOi’iety rstahlishcd by hiAV in relation to pilotage, or of any 
persons authorised to not as a pilot by such corporation or society, 
shall at all times, and on every station, be fitted with black sides, 
■ and hj’vo the upper stiake next the gunwale painted white, and 
.shall wliile afloat carry a vane at the mast-head, or else a flag on 
a sprit or staff, or in some other ciiually conspicuous situation ; 
which vane or Hag shall be of large dimensions, proportioned to the 
.size of the boat or vessel carrying the same, and shall be half red 
and half white, in horizontal stripes, of which the uppermost shall 
be wliito; and the ?'.tinc shall at all times bo kept and pre.scrved in 
a clean and distinct condition, so as to be easily discerned at y, 
proper and sufficient distance ; and every such boat or vessel shall 
also have the name of the principal pilot thereof for the time being 
]inintcd in broad white letters, of three inches in length, on a black 
ground on her stern, and on each bow such number as shall be ex¬ 
pressed in the licence of such principal pilot; which name and 
numbers shall not be hid or concealed by any person, at any time, 
on pjuti of forfeiting the sum of twenty pounds for such omission or 
evasion, to be paid by such principal pilot, who shall ac all times 
be nnswernble for the due observance of the matters aforesaid, by 
every person on board such boat or vessel; and every other boat 
not in the service of any corporation or society, carrying off a 
pilot, shall exhibit a similar flag on a sprit or mast, to distinguish 
that she has a pilot on board. 

L. And be it further enacted, That if any boat or vessel, not 
having a licensed pilot on board, shall, without lawful authoiify, 
carry such distinguishing vane or flag ns aforesaid, the owner or 
owners, or the master or other person having charge of such boat 
or vessel, displaying or carrying any such vane or flag, shall, for 
every such oll'ence, forfeit and pay a sum of oue hundred pounds. 

IjL And be it further enacted, That every pilot licensed by 
virtue of this act, or otherwise duly licensed, who shall, when dis¬ 
engaged, or on any frivolous pretexts, decline to take charge of 
any ship or vessel, unless .such cause shall be shewn by the pilot as 
shall justify his not taking charge of the ship; or who shall de¬ 
cline, on being required by any captain of any of Jlis Majesty’s 
ships, or by any ollicer of the society or fellowship to which such 
pilot shall belong, or the master or other person having the charge 
of any ship or vesssel, to come on board of any ship or vessel; or 
who shall decline, when required by any commissioned officer in 
Ifis Majesty’s navy, or by any principal officer of Jlis Majesty’s 
customs, or- by any person or pe-sons interested as principal or 
agent for or on behalf of any ship or vessel wanting a pilot, to go 
off to and take charge of any ship or vessel, when it'shatl be safe 
so to do I ot who shall exact or demand or bargain for any greater 
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fco or reward, or any greater price or hire for pilotage, than such 
ns are or shall be allowed by such rates or rules as are or shall 
hereafter be legally established in that behalf; or who shall in any 
wise delay going on board any such ship or vessel, or taking charge 
thereof when on board or alongside thereof; or who shall quit any 
such ship or vessel, or decline the piloting thereof after he has 
been engaged or after going alongside thereof, without leave of the 
captain of any of His Majesty’s ships, or of the owner, master, 
captain, or person having the chiefJcotnmand of any ship or vessel, 
or before the service shall have been performed for which he was 
hired; or shall by drunkenness render himself incapable of con¬ 
ducting any ship or vessel, or shall negligently or wilfully run any 
vessel on shore, or lose the same, or do any injury to the same or . 
to the tackle or furniture thereof; or who shall lend his licence to 
any unlicensed person, to enable or assist him towards acting or 
claiming to act as a licensed pilot; shall forfeit for every such of¬ 
fence any sum not exceeding one hundred pounds, nor less than 
ten pounds, and shall be liable to be dismissed from being, or sus- 
jjended from acting as a pilot, at the discretion of the said Cor¬ 
poration of Trinity House of Deptford Stroud, or at the discretion 
of such other corporate body, or person or persons, by whom such 
pilot w'as licensed. 


or 

or 


JjH. And be it further enacted, That in case any pilot, licensed Pciinlfyon pi- 
by virtue of this act, shall employ or make use of, or shall compel 
re(piire any person having the command or charge of any ship 
vessel, to employ or make use of any boat, anchor, cable, hawser, 
or any other matter or thing, in or for the service or pretended what i-I ut*. 
servicc of such ship or vessel, beyond what shall actually and bond iht‘icl>y 
Jide be necessary and proper for the use thereof, with intent thereby 
to enhance or increase the charge or expense of pilotage, or pilot 
assistance of such ship or vessel, whether for the gain and emolu¬ 
ment of such’pilot, or for the gain or emolument of any other per¬ 
son or persons whomsoever; then and in every such case the per¬ 
son so oifeiidiiig shall forfeit and pay a sum not exceeding fifty 
pounds nor less than ton pounds, and shall also be liable to be de- 
j)nved of his licence, or to be suspended from actlivg as a pilot for 
a limited time, at the discretion of the said Corporation of Trinity 
House of Deptford Stroud, or other authority by which he is or 
shall be licensed. 


J-lil. And be it further enacted, That in case any person licensed Penali\for < on¬ 
to act as a pilot by virtue of this act, or otherwise duly licensed, 
or any person not being a pilot, but acting under pretext or gor.oruniK-ooi,- 
colour of pilotage, shall wilfully and knowingly conduct, lead, cuitiug 
decoy or betray any ship or vessel into danger, in any manner not ^^****^^> 
already provided against by any statute or statutes ; or shall unne¬ 
cessarily or improperly cut any cable or cables of or belonging to 
any ship 6r vessel, or cause or procure the same to be cut unneces¬ 
sarily and improperly; or if any such person shall, by wilful mis¬ 
representation of any circumstances upon which the safety of any 
ship or vessel shall appear materially to depend, for the time being, 
obtain, or endeavour to obtain the charge and conduct cif any such 
ship or vessel; tlien and in every such Case the person so oilending, 
or who shall aid in, procure, abet, or comiivo at the coxamilting 
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of any such offence or olFcnces, shall forfeit and pay a sum not 
exceeding one hundred pounds, nor less than twenty pounds; and 
in case the person so offending shall be a pilot, he shall be-either 
dismissed from being a pilot, or suspended from acting as such for 
a limited plriod, at the discretion of the corporation, or other au¬ 
thority by whom such pilot was licensed, 
i bef reve LIV. And be it further enacted, That if any such licensed pilot 
"SioVbav^ng Vessel or boat shall run before any ship or vessel not having a li- 
-a pilot oil censed pilot on board, for the purpose of directing the course of 
to^'ilota vessel, until a pilot can be put on board, the pilot on 

^ ' board such pilot vessel, or the person having charge of her, shall 

be entitled to the full pilotage for the distance run, until a duly 
* licensed pilot shall be put on board, as if such person had been 
actually on board such ship, and had the charge of her as a pilot* 
LV. And be it further enacted, That no pilot shall be taken to 
M^thouVhblVc)^ commanding ofRcer of any of His Majesty’s ships, or 

sent, except in % milliter of any ship or vessel in the merchant service, with- 
ca$e of iieces- out his free consent, except in case of absolute and unavoidable 

necessity; and in such case every pilot so taken to sea shall have 
and receive ten shillings and sixpence per diem^ until he shall be 
returned to the port or place where he was taken on board, or 
until he shall have been discharged from the ship for a sufficient 
time to have enabled him to return there. 

LVI, And whereas it is expedient that the surplus rates of pilot- 
age, imposed by this act on ships not having British registers, should 
be applied for creating a fund for such pilots belonging to the Trinity 
^iaid*tVrecei^ House of Deptford Strond, and of the Fellowship of the Cinque 
ers, and made Ports, US shall be superannuated; be it enacted, That all such 
a fund for relief excess of rates as aforesaid, which shall pertain to the establish- 

and^anarrlnint *1*® Trinity House, shall be paid to a Receiver or receivers, 

thereof shall be to be appointed in that behalf by the said corporution, at some 
annually laid place or places convenient for the making of such payment, within 

the port of London, and shall be applied by the said corporation in 
the manner hereinafter directed ; and if such extra rates of pilotage 
shall pertain to the establishment of the Cinque Ports, then the 
same shall be paid to a receiver or receivers, to be in that behalf 
appointed by the lord warden of the Court of Loadmanage, at 
some convenient place or places for the payment thereof, within the 
said port of London, and shall be applied by the said court in the 
manner hereinafter in that behalf directed; that is to say, in both 
cases to create a fund for the better support and maintenance of 
such pilots as shall become incapable of discharging their duty, from 
advanced age, or from any accident or permanent infirmity ; to be 
applied and distributed in such manner, and under such rules and 
regulations, as the Corporation of the Trinity House of Deptford 
Strond, and the lord warden and the Court of Loadmanage of the 
Cinque Ports, shall respectively order and provide ; of which re¬ 
ceipts and appropriations the said corporations and courts respec¬ 
tively shall annually lay an account before Parliament within 
twenty days after the commencement of each session. 

LVIL And be it further enacted, That all sums of money which 
reien Mv**be**' become due to any licensed pilot, for pilotage, shall and may 
red. be recovered from the owners or master of ships or vessels^ or from 
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tlie consignees or agents thereof not being foreign ships or vessels, 
who shall have paid or made themselves liable to pay any other 
charge for the ship or vessel in the port of her delivery, and shall 
and may be levied in such and the like manner, according to thd 
amount of any such sums of money respectively, as any penalty or 
penalties may be recovered and levied under and by virtue of this 
act, demand thereof being made in writing at least fourteen days 
before such levy. 

LVIll. And be it further enacted, That.^'he consignees or agents 
of all foreign ships and vessels, who shall ^lave paid or engaged to 
pay any charge whatever in relation to such ship or vessel, shall be 
liable to the payment of, and shall pay all sums for pilotage due to 
the pilot or pilots who shall have piloted such ships or vessels, on 
proof being made within fourteen days after such pilotage shall 
have been performed, on the oath of such pilot before any justice 
of the peace, that the same has not been paid by the captain of 
such ship or vessel, if payment thereof shall be demanded from any 
such consignee or consignees within twenty-one days thereafter^; 
and if any such sum or sums which shall so become due, and shall 
be so demanded as aforesaid, shall not thereupon be paid, then and 
ill such case the sums of money so due for pilotage shall be reco* 
verable in like manner as any penally under the sum of twenty 
pounds may be recovered by virtue of this act; and such consignees 
or agents of foreign ships or vessels are hereby authorised aud em¬ 
powered to retain in their hands respectively, out of any monies 
which they may have received or shall thereafter receive fonor on 
account of such foreign ship or vessel, or the owner or owners 
thereof, so much ns shall be sufficient to pay and discharge such 
pilotage, and any ex[>ea8es attending the same. 

LIX. And be it further enacted, That the master of every ship 
or vessel which shall be piloted or conducted by any other per¬ 
son than a duly licensed pilot, within any limits for which pi¬ 
lots have been or shall be appointed by any lawful authority, 
shall forfeit double the amount of the sum which would hare 
been demandable for the pilotage of such ship or vessel, and 
shall likewise forfeit an additional penalty of five pounds for 
every fifty tons’ burthen of such ship or vessel, if the Corpora¬ 
tion of Trinity House of Deptford Strond, as to cases in which 
])iIots licensed by or under the said corporation shall be con¬ 
cerned, or the said lord warden for the time being, or his lieu¬ 
tenant for the time being, as to all cases in which the Cinque 
Port pilots shall be concerned, shall think it proper that the 
person prosecuting should be at liberty to proceed for the re¬ 
covery of such additional penalty, and certify the same in writ¬ 
ing ; Provided alwayd*, that nothing in this act shall extend to 
subject to penalties any master of any ship or vessel (not an¬ 
choring within the limits of any port or place for which pilots 
are or shall be appointed) who shall act himself as pilot In pass¬ 
ing up and down the English Channel, or elsewhere, in passing 
by any part of the coast of England, in the course of any voy¬ 
age, or within the limits of the port or place to which his ship 
belongs not being a port or place in relation to which provision 
hath heretofore been made by any act or acts of parliament, or 
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by any charter or charters for the appointment of pilots, or who 
shall employ any person as a pilot, or who shall act himself as 
such for the conduct of his ship or ressel, in any case where and 
so long as a* duly qualified pilot shall not oUcr assistance or make 
a signal for that purpose : Provided also that this act shall not 
extond, or be construed to extend, to hinder any persons from 
assisting any ship or vessel in distress at any time or place, nor 
shall subject such persons, or any master of any ship or vessel 
rmi>loying such persons, to the |>enaUios of this act, in respect 
of such assistance given during this distress of such ship or ves¬ 
sel, or in consequence thereof, or under any circumstances which 
’shall have rendered it neces'^ary for such master to avail himself of 
the best assistance which at the time could be procured ; any thing 
herein contained to the contrary thereof in any wise notwithstand¬ 
ing. 

LX. And be it further enacted, That every person having the 
command or charge for the time being of any ship or vessel, who 
shall report or be privy or consenting to any other persons report¬ 
ing to any pilot taking the charge of such ship or vessel, a false 
account of the draught of water of such ship or vessel, shall for¬ 
feit aiid pay for every such offence, in addition to the payment of 
the full late of pilotage to the pilot entiiled thereto, double the 
amount of such pilotage ; and any person having the command or 
charge for the time being of any ship or vessel, or having any in¬ 
terest, share, or property therein, who shall fraudulently alter 
any marks on the stem or sternpost thereof, denoting the draught 
of water, or shall be privy to and consenting thereto, shall for any 
such offence forfeit and pay the sum of tire hundred pounds. 

LXr. And in order to prevent or settle controversies concern, 
log the draught of water of ships and vessels whicli shall be from 
time to time on the river Thames (not having British registers ;) 
be it further enacted, That whenever any difference about tlio 
draught of water of any ship or vessel shall arise between the 
master or other person having the command of any such ship or 
vessel, and any person who shall have piloted the same into the said 
river, or who shall be required to pilot the same therefrom jjarsu- 
ant to the directions of this act, the said corporation of 'rriiiily 
House, or some proper offeer or person appointed by them, shall 
admeasure the draught of water of such ship or vessel, and shall 
settle and determine the same between the parties, upon applica¬ 
tion made by either of them to the said corporation within twelvo 
hours after such ship or vessel shall have arrived at her moorings in 
the river, or before the cargo thereof shall be begun to be unladen, 
or before such ship or vessel shnll quit her moorings on any out¬ 
ward voyage ; for which admeasurement the officer or person mak¬ 
ing the same shall be paid one guinea if the ship or vessel shall bo 
below or id the Poo), and half-a-gninea if above the Pool, by tho 
person requiring such admeasurment, or making application for tho 
same to the said corporation, 

LXn. And be it further enaef-'d, That every master or other 
person saving the command for the time being of any sliip or ves¬ 
sel re({uircd to be piloted according to the directions of this act, 
shall, ou coming into the port of London, and in making the cutiy 
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or rpport of his ship or vessel inwards, insert, or cause to be in¬ 
serted, ill such entry or report, the name of the pilot or pilots em¬ 
ployed or engaged by him or by'the owner of such ship or vessel 
to pilot the same into the said port of London ; and* which inser¬ 
tion shall be made (without fee or reward) by the proper oHi'cer of 
the customs in the said entry or report, who shall also report the 
same to the Corporation of the Trinity House monthly; and also 
that the principal searcher or clearing ofTicer of the custom's at 
Gravesend shall demand and take the name or names of the pilot 
or pilots of all ships or vessels clearing outwards from the port of 
Jjondoii, and shall transmit monthly lists of such names to the said 
Corporation of the Trinity House, on {min of forfeiting a sum not 
exceeding ten pounds, nor less than five pounds, to be paid by 
every person w'ho shall neglect to comply with the foregoing regu¬ 
lations respectively, 

LXllI. And be it further enacted, that the master of every ship 
or vessel, not having a British register, who shall not furnish or 
give the name of the pilot or pilots who shall have been employed 
to pilot his ship or vessel into the port of London shall be deemed 
to have sailed and been navigated into the said port without a pilot, 
and shall be liable to pay the same or the likef^ilolage for .*^uch 
his ship or vessel, for aixl in respect of the distance which he shall 
or may have navigated and sailed up the river Thame.s, or the 
channels leading thereto without a pilot, as he would have been 
liable to pay if a pilot had been employed by him ; and the same 
shall be paid to the collector appointed by the Corporation of 
Trinity House, and shall go toward the fund by fliis act establislicd 
in relation to the surplus rates of pilotage: provided nevertheless, 
tiiat in all cases where doe proof shall be made to the Corporation 
of the Trinity House, at any time within three months after any 
such payment, that a pilot was in any such case regularly and duly 
employed and paid, then and in any such case the sum or sums of 
money which shall have I)cen so paid, shall be returned to the per- 
bon or persons who shall have paid (lie same, or any other person 
or persons by bim or them duly authorised and empowered to re¬ 
ceive the same. 

LXIV. And be it further enacted, that li.sts of the Christian 
and surnames, ages and places of residence, of all pilots in Kng- 
land, shall, with llm dates of their appointments, on or before the 
3lst day of December, 181*2, be transmitted to the Corporation of 
'rriiiity House of Deptford Stroud, at their court-house in London, 
distinguishing the limits within which such pilots arc appointed to 
act respectively, and thenceforward from time to time as each a))- 
pointment of a pilot shall take place, and also duplicates of such 
lists to the commissioners of the customs in Kngland, annexing to 
the lists to be trunsrnitted to the Trinity House the rates o'f 
pilotage, and also stating the rules and regulations made and esta¬ 
blished in relation to such pilots, in case such rules and regulations 
shall have been made by any other authority than by act of parlia¬ 
ment, or by the 5aid Corporation of Trinity House of Deptford 
Stroud ; and the same, when so completed, shall be transmitted as 
aforesaid by the respective bodies politic and corporate, and other 
persons, authorised to appoint pilots in any of the ports, harbours, 
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or rivers, or on any of the coasts of England, by whom such pilots 
shall have been appointed respectively; and the said bodies politic 
and corporate, and other persons authorised to appoint pilots as 
aforesaid, shdll, and they are hereby required to transmit to the 
said corporation of Trinity House, at their said court-house in Lon¬ 
don, annually, on the 31st day of December, or within one calen¬ 
dar month afterwards, a list corrected up to the said 31st day of 
December annually, of the names and residences of the pilots 
within their several jurisdictions, and stating such alterations as 
may have been made (if any) in the rules and regulations for go¬ 
verning pilots within the respective districts. 

LXV. And whereas by two acts passed in the forty-fifth and 
forty-sixth years of his present Majesty, for the more eifectnal 
(heir principal performance of quarantine, pilots are required, on going on board 
in arriving from foreign parts, in certain cases, to give informa¬ 
tion to the commanders thereof respecting proclamations and orders 
in council relative to the performance of quarantine, which renders 
it necessary that notice of such proclamations and orders which 
may have been issued subsequent to the departure from England of 
such ships should be previously communicated to all pilots 
throughout England ; be it further enacted, that the said commis¬ 
sioners of the customs shall, within one month from the 31st day 
of December 1812, transmit to the principal officers of the revenue 
under their management at the several ports in England, the names 
and places of residence of such pilots, in the lists so transmitted to 
them, as shall reside within the limits of each port respectively, 
and so from thenceforward the name of each pilot of whose nomi¬ 
nation they shall receive notice from the proper authority, in 
order that the said principal officers at the several ports may be 
enabled to communicate to every pilot within the limits of the 
ports respectively all proclamations or orders in council respecting 
the performance of quarantine by ships arriving from infected 
places, which the said officers are hereby required to do. 
in to the re u LX VI. And be it further enacted, that all acts of parliament, 

Sation of clauses, provisions, powers, authorities, regulations, penal- 

‘ ‘' ties, and forfeitures contained in any act which in any manner re¬ 
late to the regulation of pilots or pilotage within any river, port, 
or harbour, or within any local limits specified in any such act, 
clause, or provision, and in which any reference is made to the 
said act of the forty-eighth year aforesaid, or in any manner apply 
thereto, or vary or alter any of the provisions thereof as to pilots or 
pilotage within any such limits, shall continue in full force, notwith¬ 
standing the repeal of the said act of the forty-eighth year afore¬ 
said, and be deemed to refer and apply to this act, and shall be so 
construed as if the same were particularly referred to in this act; 
any thing in this act to the contrary notwithstanding. 

LXVil. And be it further enacted, that all the provisions, 
pro^^on^f clauses, penalties, and forfeitures, contained in an act passed in 
bcaooDs Bball the eighth year of the reign of Queen Elizabeth, or any other 
exte^ to all made and 4n force for the preservation of beacons and 

^toexEibir* sea-marks, shall extend and be construed to extend to all vessels 
ighu, Ac. duly appointed to exhibit lights therein for the preservation of ships 

and vessels at sea, and to all persons removing, injuring, or de- 
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stro^ng such ▼ess^Is or lights; which offences may be laid or 
tried in any county in England. 

LXVIIL And be it further enacted, that erery persoa who shall Panalty for 
ride by, make fast to, or remove, or wilfully or negligently run 
down or run foul of any vessel appointed or placra to exhibit any buoy or 
lights, or any buoy or beacon belonging to the said Corporation of beacon. 
Trinity House of Deptford Strond, or belonging to or placed by 
any other corporation having lawful authority to place the same, 
shall forfeit for every such offence any sum not exceeding fifty 
pounds nor less than ten pounds, together with the expence of replac¬ 
ing or making good any damage occasioned by such misconduct. 

LXIX. And whereas by an act pas.sed in the thirty-ninth year Penaltyonpi* 
of the reign of his present Majesty, intituled An Act for rendering ^cor 

more commodious, and for better regulating, the port of London, der/of the 
the dock master or dock masters appointed by the West India dock master of 
dock company, under and by virtue of the said act, have full doc^c”mpon*y. 
power and authority to direct the mooring, unmooring, moving or * 

removing, of all ships and other vessels, lighters and craft, as shall 
be within the distance of two hundred yards from any entrance 
out of the said river there into the works of the said company, as 
to the time or times and manner of their entrance into, lying in, 
or going out of or from the same: And whereas the powers given 
to the said dock master or dock masters, under and by virtue of 
the said recited act, have not been found sufficient to enable him 
and them to enforce obedience to his and their orders and 


directions to pilots having the charge or direction of navigating 
ships and vessels within the aforesaid distance of two hundred 
yards of the respective entrances into the said docks from the 
river Thames ; be it therefore enacted, that from after the passing 
of this act, if any pilot or pilots having the charge or direction 
of navigating any ship or vessel within the aforesaid distance 
of two hundred yards from the respective entrances into the said 
docks from the river Thames, and either intended to go into, 
or having recently come out of the docks, basons, or other works 
of the said company, shall neglect or refuse to obey such orders or 
directions as shall or may from time to time be given to such pilot 
or pilots, by the said dock master or dock masters, under and by 
virtue of and agreeably to the powers vested in him and them by 
the said recited act, touching or relating to the mooring, unmoor¬ 


ing, moving, or removing, of such ships or vessels so being under 
the charge or direction of such pilot or pilots as aforesaid; then 
and in every such case every pilot so offending shall forfeit and 
pay a sum not exceeding fifty pounds, nor less than twenty pounds; 
ai^ every such pilot shall be liable to bo dismissed from being 
a pilot, or suspended from acting as such, at the discretion of the 
corporation, or other authority by whom such pilot was licensed. 

LXX. And be it farther enacted^ that the Corporation of the 
Trinity House of Deptford Strond, and the court of loadmanage 
of the Cinque ports, and all other Corporations for managing or 
directing pilots in any pkrt of England, under the authority of any 
act of parliament or charter, shall annually, within one month 
after the Ist day of January In every year, transmit to the offico 
of the receiver of the six-penny duty in the port of London, o 
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LXXf. And be it further enacted, that all fines, penalties, and 
fotfekures, which are by this act imposed, or w'hich shall be iiri-^ 
posed by any bye law made under the authority thereof, the man¬ 
ner of levying whereof is not herein otherwise expressly directed, 
which shall not exceed twenty pounds, or in respect of whicli the 
party prosecuting shall proceed for any sum not exceeding twenty 
pounds, which in all cases it shall be lawful for him to do, with 
•the consent of the Cor|)oration of Trinity House of Deptford Strond, 
or of the said lord warden for the time being, or his lieutenant for 
tlic time being, in the cases in this net before mentioned, notwith-* 
standing a greater penalty might otherwise bo recorerablc, may be 
levied and recovered within six calendar months after the oifeticc or 
oUenC'js committed, or within such other lime as is' heieinaftcr in 
that behalf directed, before any justice or justices of the peace for 
the county, city, division, or place, where the ollenco or offences 
bhall be committed ; or if committed by any pilot, before any jus¬ 
tice of the peace or magistrate of the city, town, or port, to which 
such f)ilot shall belong ; or if committed by any owner or master of 
any ship or vessel, by any justice of tlie peace or magistrate of the 
county, city, town, or port, at which such owner or master shall 
reside, or to which the ship of such owner or master shall belong; 
or if committed by any pilot of the Trinity House of Deptford 
Slroiul, or of the Cinque ports, or by any other person, on any 
part of tiio sea from Orfordness to the mouth of the river Thames, 
or from Dungencss to the mouth of the river Thames, or upon the 
rivers Thames or Medway, then by any justice of the peace of the 
counties of Kent, Surrey, Essex, or Middlesex, or by any magis¬ 
trate of the city of London ; and such justice and justices is and 
arc hereby empowered and required, upon complaint to him or 
them made, to grant a warrant to briiig before him or them sucli 
offender or olfendcrs, at the lime or place in such wariant spe¬ 
cified ; and if on conviction of the offender or offenders res|)ectivcly, 
on his, her, or their confession, or on the evidence of any one or 
more credible witness or witnesses upon oath (which oath such jus¬ 
tice or justices is and are hereby empowereil to administer) such 
fine, penalty, or forfeiture, shall not be forthwith paid, it shall and 
may be lawful to and for such justice or justices to commit every 
such oll'endcr to the common gaol or house of correction for the 
county, city, or place where such offender shall be convicted, theie 
to remain without bail orlnainprize for any time not oxccediiy^ix 
calendar months, nor less than twenty-one days, unless sucli «nc, 
penalty, or forfeiture, and all reasonable charges attending the re¬ 
covery thereof, shall be sooner paid. 

LXXll. And be it further enacted, that all fines, penalties, or 
forfeitures, exceeding the sum of twenty pounds, by this act im¬ 
posed for any offence or offences ''ommitted against this act, or in 
which tho lowest penalty being less than twenty pounds, a greater 
sum may be awarded than twenty pound!*, and in which the party 
prosecuting such oU'encc shall, with the consent of the Corporation 
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of Trinity House of Deptford Strond, or of the snid lord warden 
for the time being, or his lieutenant for the time being, in the casas 
Ill this act fjcforc mentioned, proceed for any greater sum than 
twenty pounds, shall and may be recovered, with full^costs of suit, 
by action of debt, bill, plaint, or information, in any of His 
Majesty’s Courts of Record at Westinin^ter, wlierein no essoign, 
protection, wager of Law, or any more tlian one imparlance 
shall be allowed, within twelve calendar months next after the^of¬ 
fence or olFenccs shall be committed, or within such other time as 
is hereinafter in that behalf directed ; and in any such case or cases 
it shall bo I iwful to suo for the full penalty or penalties, and it 
shall also be lawful for the jury giving the verdict to award any 
sum, not less than the sum specified as the lowest penalty, nor 
greater than tlie sum specified as the highest penalty, for the of¬ 
fence for which the action, bill, plaint, or information, is or shall 
be brought: Provided always, that in case the said respective pe¬ 
riods of six calendar months, and twelve calendar months, or cither 
«)f them, within which fines, penalties, or forfeitures, arc to be sued 
for as aforesaid, shall in any case or cases elapse and run out be¬ 
fore any prosecution hereby authorised and directed shall have 
been commenced for the recovery of such fines, penalties, or forfeit¬ 
ures ; and if it shall in manner hereiii-after mentioned be made to ap¬ 
pear, as .soon after as the circumstances of the ease shall reasonably 
admit, that the commencement of the prosecution has been delayed 
by the reason of the absence of any party or parties, whether of- 
fmuling or comjilaining, or by the absence of any necessary witness 
or witnesses ; then upon such circumstances being stated by a^Hidavit 
in writing, made before any judge ofany of Ills Majesty’s Courts of 
Record at Westminster, it shall thereupon be lawful for any such 
judge or judges to order or autl'orise the commencement of such 
prosecution within such further time as such judge shall think fit 
to limit in that bohaif; and in such case the prosecution or pro¬ 
secutions so ordered or authorized shall and may be commenced 
nnd [irosccated within the time or re>p6clive times so limited, in 
like manner and with the like etfect in all respects as if such 
prosecutions had been comuieiiced and prosecuted within tho 
Haid respective periods of six months and twelve months hereby 
limited. 


LXXIir. Provided always, and be it further enacted, that 
nothing herein contained sliall extend to ailect or impede tlie juris¬ 
diction of flic Court of Luadmanuge, as far as respects the pilots 
appointed under the authority of the said Court; and provided 
also, that nothing in this act contained shall extend, or be con- 
st ipH to extend, to ailect or impair the jurisdiction of the High 
CMH of Admiralty. 

JjXXIV. And be it furlher enacted, that in case any person 
ng'iinst .wliom a warrant shall he issued by any justice or justices, 
before or after any conviction for any ollence against this act, shall 
escape, go into, or reside or be hi any other county, riding, divi¬ 
sion, city, liberty, town, or place, not within the jurisdiction of 
the justice or justices granting such warrant or warrants, it shall be 
lawful for any justice of the peace of the county, riding, division, 
city, liberty^ town, or place, into which such person shall escape, 


Arl not to af- 
fi'cf (lio juris- 
filrticHi of (In' 
Cmirt<»f Load- 
iiuiiia^c, or <if 
tlu' High Court 
of Admiralty. 


Ju'«ticr of any 
county iiit(» 
whtclian of¬ 
fender shadl c.> 
ca]ie, may in¬ 
dorse the origi¬ 
nal wnrrautf 
which shall aii- 
T.horise tlic 
peace otlicers to 
execute It, &c. 
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either before or after conviction, and they and every of them are 
hereby required, upon proof made upon oath of the hand-writing 
of any justice or justices granting such warrant or warrants, to 
indorse his ur their name or names on such warrant; und the 
same, when so indorsed, shall be sufficient authority to all peace 
officers to execute such warrant in such other county, riding, divi¬ 
sion, city, town, or place, out of the jurisdiction of the justice or 
justices granting the said warrant; and any justice or justices re¬ 
spectively, on the offender or offenders being apprehended and 
brought before him or them within their respective jurisdictions, 
may proceed to hear and determine the complaint, in the same 
* manner as if it had originally arisen within his or their respective 
jurisdictions, and may direct the offender or offenders to be carried 
to the justice or justices who granted the original warrant, to be 
dealt with according to law. 

LXXV. And be it further enacted, that one-third of all fines or 
penalties to be levied in pursuance of this act, or under any bye 
law made in pursuance thereof, by whomsoever incurred, shall go 
to the person who shall inform or sue for the same, and the re¬ 
mainder of all such fines or penalties shall be paid and applied to 
the fund of the Trinity House at Deptford Strond, and shall be ayi- 
plied, after defraying thereout the expencesof carrying this act info 
execution, in such manner, and for the like purposes, as the other 
funds of the said Corporation are by law or usage applicable, in 
case such fines or penalties shall be incurred by pilots licensed by 
the said Corporation, or by any other person or persons, in relation 
to any matters wherein such last-mentioned pilots shall be in any 
wise concerned ; and in case such fines or penalties shall be 
incurred by pilots of the cinque ports, or by pilots under any other 
jurisdiction or authority, or by any other person or persons, in 
relation to any matters wherein pilots shall be in anywise con¬ 
cerned, then the remaining two-thirds of such last-mentioned fines 
or penalties shall go to such fund as hath been, or shall be esta¬ 
blished by the persons having the direction of the cinque port or 
other pilots, and shall be applied to the use of such respective 
funds, after defraying out of such funds and penalties the respective 
expences incurred in carrying this act into execution. 

LXXYl* And be it further enacted, that if any person, who 
shall be summoned as a witness before any justice or justices of 
the peace, shall refuse or neglect to appear at the time by such 
summons appointed having no just cause for such neglect or refu¬ 
sal, it shall be lawful for such justice or justices, on proof of such 
summons having been served, and of a tender of reasonable ex¬ 
pences having been made to such person on his being servedJBh 
such summons, to issue his or their warrant, under his hanaPnid 
seal, or their hands and seals, to bring such person before him or 
them; and if on appearance, or on being brought before any jus¬ 
tice or justices, such person shall refuse to be examinrd on oath 
concerning the premises, without having some just cause for such 
refusal, it shall be lawful for such justice or justices, by warrant 
under his hand and seal, or their hands and seals, to commit such 
person to the House of Correction of the county, city, division, or 
place, tfhere any such person shall be apprehended, there to remain 
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for any time not exceeding six months, nor less than fourteen 
days, as any such justice or justices shall direct* 

LXXVIL And be it further enacted, that erery person who, in Persons con- 
any examination upon oath under the provisions of .this act, shall vietod of gWinfc 
wilfully give false testimony, or a false account of the matter gumy*ofper”^* 
sworn to by him, shall be liable to be prosecuted for the same by jiiry. 
indictment; and, if duly convicted of false swearing in the premises, 
shall be subject and liable to such punishments, disqualihcations, 
and disabilities, as any person would be subject or liable to for 
wilful and corrupt peijury in any other case by the la^s and sta* 
tut^s of the realm.' 

LXXVIII. And, for the more easy and speedy conviction of Convictions 
oflenders against this act, be it further enacted, that all and every 
justice and justices of the peace, before whom any person shall be lowing form, 
convicted of any olfence against this act, shall and may cause the 
conviction to be drawn up according to the following form, .or in 
words to the like e£fect, videlicet: 


Be it remembered, that on the day of in 

the year of our Lord A* B, is convicted before 

me. [or, us] one [or, two, as ifie case may de"] of His Ma¬ 

jesty’s justices of the peace for the [here spedfy the offence^ 
and the time and place tehen and where committed^ as the case may 
be] contrary to an act, passed in the fifty-second year of the reign 
of King George the Third, intituled [here insert the title of this 
act\ and 1 [or, we] do adjudge, that he hath therefore for/eited the 
sum of \here insert the penalty^ Given under my hand and seal 
[or, our hands and seals,] the day and year Arst above written.” 


And no certiorari, or other writ or process for thft removal of 
any such conviction, or any proceedings thereon, into any of 
His Majesty’s Courts of Record at Westminster, shall be allowed 
or granted. 

LXXIX. And belt further enacted, that it shall and may be' 
lawful to and for any person or persons so convicted by any jus¬ 
tice or justices of the peace before mentioned, of any offence or 
oifences against this act, or against any rule, order or bye law 
made in pursuance thereof, w'ithin three calendar months next 
after such conviction, to appeal to the justices of the peace assem¬ 
bled at the general quarter sessions holden for the county, city or 
})lace where the matter of appeal shall arise, first giving ten days’ 
notice of such appeal to the person or persons appealed against 
and of the matter thereof, and withiu fourteen days next after such 
^Btice entering into a recognizance before some justice of the 
for such county, city or place, with sufficient sureties coudi« 
tioned to try such appeal, and for abiding the determination of the 
Court therein ; and such justices shall, upon due proof of such 
notice having been given and recognizance entered into, hear and 
determine the matter of such appeal, and may either confirm or 
quash and annul the said conviction, and award such costs to 
either party, as to them shall seem just and reasonable ; and the 
decision of the said justices therein shall be final, binding, and con¬ 
clusive ; and no proceeding to be had or taken in pursuance of 
lu 2 A 


Appeal may be 
made to the 
quarter ses- 
8ion«, who may 
finally deter¬ 
mine the mat¬ 
ter, and award 
costs. 


Proceedings 
not to be 
quashed for 
want of fuian, 
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, this act, shall be quashed or vacated for want of form only, or be 
removed by certiorari^ or any other writ or process whatsoever, into 
any of His Majesty’s Courts of Record at Westminster or else¬ 
where; any law or statute to the contrary thereof in any wise 
iiotwithManding. 

IjXXX. And be it further enacted, that If any suit or action 
shall be brought or prosecuted against any person or persons for 
any thing done or to be done in pursuance of this act, in every 
such case the action or suit shall be commenced within six calendar 
months neat after the fact committed, and not afterwards, aud 
shall be laid or brought in the county, city or place, where the 
cause of action arises, and not elsewhere; and the defendant or 
* defendants in such action or suit may plead the general issue not 
guilty, and give this act and the special matter in evidence at any 
trial to be had thereupon, and that the same was done in pur¬ 
suance and by the authority of this act; and if it shall appear so to 
be done, or if any such action or suit shall be brought after the 
time limited for bringing the same, then the jury shall,find for the 
defendant or defendants; or if the plaintifif or plaintiffs shall 
become nonsuited, or suffer a discontinuance of his, her, or their 
action or actions, or if a verdict shall pass against the plaintiff or 
plaintiffs, or if upon demurrer judgment shall be given against the 
plaintiff or plaintiffs, the defendant or defendants shall have treble 
costs, and shall have such remedy for the same as any defendant or 
defendants bath or have for costs of suit in other cases by law. 

LXXXf. Provided always, and it is hereby further enacted and 
declared, that nothing in this act contained shall extend, or be 
construed to extend, to prejudice or take away any right, pro¬ 
perty, authority or jurisdiction of. the mayor of the city of Lon¬ 
don, or of,the mayor and commonalty and citizens of the city of 
London, to, iu, and upon the River Thames aforesaid. 

LXXXIl. And be it further enacted, that this act shall be 
deemed and taken to be a public act, and shall be judicially taken 
notice of as such by all judges, justices and others, without being 
specially pleaded. 

LXXXill. And be it further enacted, that this act may be 
altered, amended, or repealed, by any act or acts to be passed iu 
this present session of parliament. 
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SCHEDULES to wli 
, Sched 

TABLE of the HATES of PILOTAGE for piloting Ships from the Ri?er to the Do 

of the Thames to London, 


7 Feet 

FItOM TO and 8 Feet. 9 Feet, 10 Feet. 11 Feet. 12 JF 

under. 




£. s. 

d. 

£• s. 

d. 

£• St 

d 

£, St 

d. 

£• St 

d. 

£. s. 


Norc or Warps 
(iraveseiul, Chatham, 
Standgate Creek, or # 

4 0 

0 

4 10 

0 

a 0 

0 

a 10 

0 

5 15 

0 

6 11 

The Sea, Ordfordncfs, 

a 0 

0 

3 17 

U 

6 14 

0 

7 10 

0 

8 5 

0 

9 ( 

the Downs, Uosely* 
Bay, and vice versa 

Blackstakes . ) 

Lougrcach 

5 a 

0 

6 2 

0 

6 19 


7 la 

0 

8 12 

0 

9 1( 

Woolwich or Biackwall 

a la 

0 

6 12 

0 

7 9 


8 a 

0 

9 a 

0 

10 1 


Moorings or Loudon Ducks 

6 6 

0 

7 1 

0 

7 16 


8 11 

0 

9 13 

0 

10 H 

ITip Nore or Warp, or ^ 

Gravesend, Standgatc J 
Creek, or Blackstakes $ 
Longrcach or Chatham 

2 2 

0 

2 7 

0 

2 11 

0 

2 13 

0 

3 5 

0 

3 1^ 

tiuTeahoiits, and vice\ 

2 10 

0 

2 13 

0 

3 0 

0 

3 5 

0 

3 13 

0 

4 

versa , 

Woolwich or Blackwall 

.S 0 

0 

3 7 

0 

3 14 

0 

4 0 

0 

4 10 

t) 

4 It 

L 

Moorings or London Docks 

y 10 

0 

3 17 

0 

4 4 

0 

4 10 

0 

3 5 

0 

a !■ 

r 

Longrcach 

0 10 

0 

0 16 

0 

1 2 

0 

1 7 

6 

1 12 

(i 

11: 

1 

Wi/olwich or Blackwnll 

1 5 

0 

1 10 

0 

1 la 

0 

2 0 

0 

2 8 

0 

2 It 

jravesend Reach, and J 
vice versa v 

Moorings or l^ndon Docks 

1 10 

0 

1 17 

0 

2 4 

0 

2 10 

0 

3 0 

0 

3 K 

Shrerness or Blackstakcs . 

S 0 

0 

3 i 

0 

3 7 

0 

3 10 

U 

4 0 

0 

4 K 

L 

Chatham 

3 10 

u 

3 14 

0 

3 17 

0 

4 0 

0 

4 10 

0 

3 t 


Woolwich or Blackwall 

1 0 

0 

1 4 

0 

1 7 

0 

1 10 

0 

2 0 

0 

2 J( 

Longreach, and vice 

Moorings or London Docks 

1 10 

0 

1 14 

0 

1 17 

0 

2 0 

0 

2 10 

0 

3 t 

versa • 

Sliecriiess or Blackslakes . 

3 10 

0 

.3 14 

0 

3 17 

u 

4 0 

0 

4 10 

0 

5 t 


Chatham 

4 0 

0 

4 4 

« 

4 7 

0 

4 10 

0 

a 0 

0 

3 U 

Woolwich or Black- 5 

It 1 * « 

Moorings or London Docks 

1 0 

0 

1 4 

0 

1 7 

0 

1 10 

0 

1 12 

6 

1 V 

Sheeniess or Blacksiakes . 

4 0 

0 

4 4 

0 

4 7 

0 

4 10 

u 

a 0 

0 

a ll 

wall, and vtcevena j 

Cliathum 

4 10 

0 

4 14 

0 

4 17 

0 

a 0 

0 

a 10 

0 

6 i 


Ships not having British itegisters are to pay One-fourth more of tlie Rates of Pilotage tiinn stated in the at 

For Half a Foot exceeding the above Drjiiighls of \V 
For iiitcrnicdiule Distances a proportionate Unt(L 

Fur removing a Ship or V(j||I from Moor 
For a Ship un^Hou Tons 
30^^600 
600 to 1,000 
above 1,000 

S For a Boat of a Class carrying an Anchor of above 4' 
. Do. . with an Anchor above 2 cwt. 

, • Do. . vrith on Anchor under 2 cwt. 

And for each Man's Service in ll 
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(A.) 

111 Up and duwu the North Clmnnelj from and to itosely llay; or from or off the Entrance 
Sea from the Iliver. 


^3 Fwt 

Ftet. 14 Feet. 15 Feel. IG Feet. 17 Feet J8 Feel 19 Feet 20 Feet. 21 Feel. 22 Feet. and 

upwal'd^ 


s. 

d. 

£• s. 

d. 

£. s. 

d. 

£• s. 

d. 

£. 

s. 

d. 

£. H, 

d. 

£. 

s. 

d. 

£. 

f. 

d. 

£* 8. 

d. 

£. 

s. 

d. 

£. 

a. 

d. 

5 

0 

8 0 

0 

8 10 

0 

9 10 

0 

10 

5 

0 

11 IG 

0 

12 10 

0 

14 

0 

0 

15 10 

0 

18 

0 

0 

20 

0 

0 

15 

0 

lU 10 

U 

11 5 

0 

12 0 

0 

12 15 

0 

15 6 

0 

18 

2 

0 

21 

u 

0 

23 2 

0 

25 

4 

0 

27 

6 

i: 

5 

0 

10 17 

G 

n 15 

0 

12 10 

0 

14 

G 

(i 

IG IG 

C 

20 

4 

0 

23 

2 

0 

2.5 0 

0 

27 

0 

0 

29 

0 

0 

0 

0 

12 0 

0 

12 15 

0 

13 10 

0 

15 

8 

(] 

17 M 

0 

21 

5 

0 

24 

0 

0 

27 t) 

0 

30 

0 

0 




10 

0 

12 10 

0 

13 10 

0 

14 5 

0 

IG 

0 

0 

18 10 

0 

22 

G 

0 

25 

5 

0 










18 

0 

4 

2 

0 

4 

10 

o| 

4 

18 

0 

5 10 

0 

6 

6 

0 

7 

0 

0 

8 

8 

0 

9 

9 

0 

10 10 

0 

1111 

0 

10 

0 

4 

14 

6 

5 

2 

0 

5 

14 

0 

G 

G 

0 

7 

7 

0 

9 

0 

0 

10 

10 

0 

11 

11 

0 

12 

12 

0 

13 13 

0 

7 

G 

5 

18 

0 

6 

G 

0 

G 

15 

0 

7 

15 

0 

8 

18 

0 

10 

0 

0 

12 J2 

0 

13 13 

0 

15 

0 

0 



5 

0 

G 

15 

0 

7 

5 

0 

7 

15 

0 

8 

15 

0 

10 

0 

0 

12 

0 

0 

14 

0 

u 

15 

0 

u 






2 

G 

2 

7 

G 

2 

12 

G 

2 

17 

G 

3 

2 

G 

3 

7 

G 

3 

12 

G 

3 17 

G 

5 

0 

0 

G 

0 

0 



8 

0 

3 

18 

0 

4 

5 

0 

4 

13 

0 

5 

2 

0 

5 

10 

0 

G 

15 

0 

8 

h 

0 

9 


0 

10 

10 

0 



0 

0 

4 

10 

0 

6 

0 

0 

5 

IO 

0 

G 

0 

0 

G 

10 

0 

8 

0 

0 

9 

10 

0 









0 

0 

5 

10 

0 

G 

0 

0 

G 

10 

0 

7 

0 

0 

7 

10 

0 

8 

0 

u 

8 10 

0 









10 

0 

G 

u 

0 

G 

10 

0 

7 

0 

0 

7 10 

0 

8 

0 

U 

8 10 

0 

9 

0 

u 









0 

0 

3 

10 

0 

4 

0 

0 

4 

10 

0 

5 

0 

0 

5 

12 

G 

(> 

6 

0 

7 

0 

0 

9 

0 

n 

10 

0 

0 



10 

0 

4 

0 

0 

4 

10 

0 

5 

0 

u 

5 

12 

G 

6 

G 

0 

7 

n 

0 

8 

0 

0 

10 

0 

0 






10 

0 

G 

0 

0 

G 

10 

0 

7 

0 

0 

7 

10 

0 

8 

0 

0 

8 

10 

0 

9 

0 

0 

9 

10 

0 






0 

0 

G 

10 

0 

7 

0 

0 

7 

10 

0 

8 

0 

0 

8 

10 

U 

9 

0 

0 

9 10 

0 

10 

u 

0 






0 

0 

2 

5 

0 

2 

iO 

0 

2 

15 

0 

3 

0 

0 

3 

5 

0 

3 10 

0 

3 1.5 

0 









0 

0 

G 

10 

0 

7 

0 

0 

7 

10 

0 

8 

0 

0 

8 

10 

0 

9 

0 

0 

9 

10 

0 









JU 

0 

e- 

/ 

0 

0 

7 

10 

0 

8 

0 

0 

8 

10 

0 

9 

0 

0 

9 

10 

0 

0 

0 

0 










le, (except rhiefly laden willi Corn nr oilier Provisions) .and which is to he paid at the Custom Uouse. 


Medium Price hcLwcen Die Two Limils. 


a Dry or VV^^oek ; 

1 11 G 

2 2 0 


a corresponding Tow Line, the Rale 
esponding Tow Line, — 


£2 2 Oj Per Trip for the whole distance from Gravesend 
1, 11 G^ to London; and in proportion for any jiart 

1 1 oS of that distance. 


Is* I0.f. 6d. per Tide. 
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SCHEDU 

A TABLE of the respectlTO Rates to be receWed by the Pilots of the Cine 


FROM 


The Downs 



Under 7 
Feet. 


£. s. d* 



U Feet Us Feet. 13 




990 10 


Longrench 


5 16 0 


9 9 0 10 4 9 11 


Blackwall or London . . 6 12 3 8 19 6 10 4 9 11 0 G IS 


Staodgate Creek 


• Gravesend , . • . 3G23 17 04824 19 061 


For every Half Foot exceeding 10 Feet of the above Draughts of 1 
For intermediate Distances a proportionate Kate equal to Half the K 
Ships and Vessels which shall be boarded by Pilots Y 


^1. From olT Diingeness to the Downs 

For puttinfc a Pilot on thr Dowi 

board,an^forPilotaso3'^- "f Oov" •“ '•>« Downs, 

s..< the South Pier Head on with the C itadel 


to th# Anrhnratrf In'S i ler rieaa on whh uic t iiaaei 

th» Downs From oft’ Dover and Westward of the Soiitli 1 

# From otf the South Foreland, and to the 
V or for coming on board when at anchor thei 


Ships not having British Registers, to One-fourth more of the Rates of Pilotage than is stated in tin 
added jfilO wr cent, when the numlier or Cinque Fort Pilots shall be increased to J6(), and £^) per cen 
the Ciuque Ports, or by bis authority, in the London Gazette, and in one or more newspapers circulatii 


f For :i Boat of a Class carrying nn Anchor above 4 cwl. 
In the Ri\rrabove 1 Ditto . with an Anchor aimve 2 c 

Gravesend. x Ditto . . with an Anchor under 2 cn 

f And for each Man's servici* in those Bouts, JOr, 6d. p 
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1 .) 

»rt Establishment, according to the Regulations established by this Act. 


14 Feet. 

15 Feet 

16 Feet. 

17 Feet. 

18 Feet. 

19 Feet 

20 Feet. 

21 Feet. 

22 Feet. 

mfS? 

and 

upwards 

£ r* d. 

£, «. i/. 

£• s. dt 

£• i* d. 

£* s. d. 

£, v. d. 

£• s, d* 

jd. r. d. 

£, e. d. 

£. t. d. 

11 0 6 

11 16 3 

12 12 0 

IS 7 9 

16 1 3 

19 0 0 

22 1 0 

24 5 0 

26 9 2 

28 IS 3 

11 18 10 

12 18 3 

IS H 0 

15 0 9 

17 14 4 

21 4 2 

24 5 1 

26 9 2 

28 13 3 

30 17 4 

!2 17 3 

14 0 4 

14 16 0 

16 13 9 

19 7 5 

23 8 3 

26 9 2 

28 13 3 

— 

— 

6 13 

6 12 3 

7 3. 3 

7 14 4 

8 5 4 

8 16 4 

9 7 4 


— 

— 


|crcnsed Rate, equal to the medium between tlie two limits is to be paid, 
tnrcn the two limits. 

the Downs are to pay the several Rates following: 

£. i. d. 

.3 5 0 

. . • • « « « • • * « « *440 

be deemed West of Dover until she shall have passed the Flag Staffs on > q « ^ 

Mem Redoabt oo the HeighL^.^ J ^ 

the Downs ..220 

that Promontory to the Anchorage In the Downs, ^ 110 


tcept such as are chiefly laden with Coro or other Provisions. To all the several Rates above-mentioned shall be 
ey shall be increased to 180 1 of which increased ^lumbers respectively notice shall be given by the Lord Warden of 
suntics of Middlesex and Kent. 


rresponding Tow Line, the Rate 
uTrspondlng Tow Line . 



Per Trip for the whole Distonce from 
Gravesend to London, and In Pro¬ 
portion for any Part of this Distance. 
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SCHEDULE (C.) 


Oath'to he taken by the Master and Wardens of the Society of the 

Cinque Port Pilots^ 

I, A, B, do swear, thatl will diligently and Impartially examine 
and inquire into the capacity and skill of in the 

art of piloting ships and Tcssels over the flats, and round the Long 
Sand Head, and up the Rivers of Thames and Medway, and into 
Ramsgate, Dover, Sandwich, and Margate harbours ; and also 
upon the coasts of Flanders and Holland ; and will make true 
and speedy return thereof to the lord warden of the cinque 
ports for the time being, or his deputy, without favour, aflection, 
fee or reward. So help me GOD. 


SCHEDULE (D.) 


Oath to be taken by Sub^Commissioners for Biloiaget 


1 A, B. do swear, that I will diligently and Impartially examine 
Into the capacity and skill of in the art of pilnN 

Ing ships and vessels into the Roadstead, port, or harbour, and upon 
the coast following, videlicet^ ^here describe the limits within which 
the person examined is intended to act as a pilot] and will make 
true and speedy return thereof to the Corporation of Trinity House 
of Deptford Strond, without favour, aflection, fee or reward, 
than such fee or reward as is allowed by the bye laws or res 
lions duly established in that behalf* So help me ^ 
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An Jf * to amend an Act patsed in the last Session of Parliament 
intituled An Act for the more effectual Regulation of Pilots^ and 
of the Pilotage of Shij. and Vessels^ on the Coast of England^ 
and for the Regulation of Boatmen employed in supplying Vessels 
iimth Piiotsj licensed under the said Act, so far as relates to the 
Coast of Kent within the JLimiis of the Cinque Ports.—[VSth 
Jtf/y, 1813.] 

WHERKAS ail act passed in tli * year of the reign of 

his present Majesty, intituled Ar /: fi j th-* more etfectual Re¬ 
gulation of Pilots, and of the u Ships and Vessels, on the 

Coast of England: And whor'm/ i eccssary for tue ensuring a 

proper supply of pilots under ths si ' for vessels passing Dover, 

and through the Down?^ to and !> river Thames and other 

places, that further provisions sho^-lu made for the licensing and 
regulation of boatmen usually employed in putting pilots on board 
of vessels from Dover, Deal, and Hamsgat** and Margate ; May it 
therefore please your Majesty that it may be enacted ; and be it 
enacted by the King’s most excellent Majv ty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present parliamout assembled, and by thewautho- 
rity of the same, that one hundred and forty boatmen shall be 
licensed by the lord warden of the cinque ports, or by his lieute¬ 
nant, or by the deputy lieutendnt-govcrnor of Dover castle, or such 
other person or persons as shall be from time to time specially au¬ 
thorised by the lord warden for that purpose within the jurisdic¬ 
tion of the cinque ports, for the purpose of assisting ships in distress, 
and conducting them into and out of the harbours of Dover, Rams¬ 
gate, Margate, and Folkstone, and putting licensed cinque port 
pilots oil board of ships and vessels coming from the westward and 
bound up the River of Thames and Medway; and fifty of 
such boatmen shall constantly reside at Dover, fifty at Deal, 
twenty at Ramsgate, and twenty at Margate; and all such 
boatmen shall be respectively required by such licences so to 
reside at the respective places to be specified in their licences, 
and shall, upon quitting their places of residence, or neglect¬ 
ing to use or act under the same for the space of two months, 

« prevented by illness, forfeit such licences: And all such 
en, before any such licence shall be given as aforesaid, shall 
mined us to their knowledge of the coast, and their ability to 
conduct ships and vessels into the Downs, and the harbours of 
Dover, Ramsgate, and Margate and Folkstone, by the commis¬ 
sioners of the lord warden of the cinque ports for settling salvage 
and the other commissioners appointed by this act, at the respective 
places where such boatmen shall apply to be licensed at a meeting 
to be held for the purpose of this act, upon whose certificate the 
lord warden or his lieutenant, or the deputy lieutenant governor of 
Dover castle, or such other person or persons as shall be authorised 


59 OetU 111 ' 
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as aforesaid, shall be and are hereby authorised and empowered to 
grant such licences as aforesaid ; and if the number of persons so 
approved and qualified to act as such licensed boatmen shall ex¬ 
ceed the number prescribed by this act, the names of the i>ersons so 
approved and qualified shall be entered in a book to be provided 
for that purpose, together with the times of their approval and 
examination, in order that they may regularly succeed by rotation 
to fhe vacancies that may from time to time occur of such licensed 
boatmen; and licences shall thereupon be granted to such boat¬ 
men, in such order and rotation from time to time as vacancies 
arise by death or forfeiture of licences or otherwise, in order that 
such number of licensed boatmen for such respective places as 
aforesaid may at all times be complete. 

II. And be it further enacted, That the mayor of Dorer, the 
mayor of Sandwich, and the mayor of Deal, and also the two 
senior justices of the peace for each of those places for the time 
being, not being commissioners of salvage, shall, and they are 
hereby appointed jointly with the said commissioners of salvage of 
the lord warden, commissioners for the purpose of carrying this 
act into execution within their respective jurisdictions, and ex¬ 
amining such boatmen, and granting such certificates as aforesaid to 
boatmen for licences under this act. 

HI. And be it further enacted, That it shall be lawful for the 
comm^ Said commissioners of salvage at the respective places for which 
sioners. authorised and empowered to act as such commissioners, 

under find by virtue of an act passed in the forty-eighth year of 
the reign of his present Majesty, intituled An Act for preventing 
various Frauds and Depredations'committed on Merchants, Ship 
Owners, and Underwriters, by Boatmen and others, within the 
Jurisdiction of the Cinque Ports ; and also for remedying certahi 
Defects relative to the Adjustment of Salvage, under a Statute 
made in the twelfth year of the reign of her late Majesty Queen 
Anne, to make rules, orders and regulations for the government of 
such number of boatmen to be licensed under this act, as are here¬ 
after specified, at their respective places ; and such rules, orders, and 
regulations when made, shall be printed and put up in conspicuous 
parts of the custom-houses, piers, harbours and places, to which 
such rules, orders, and regulations apply, for the inspection of all 
such boatmen and other boatmen, and all other persons having oc¬ 
casion to employ such boatmen, and all persons interested in the 
enforcing such rules, orders, and regulations as aforesaid, 

IV. And be it further enacted, That no licence granted or to be 
boatmen to be granted under the authority and provisions of this act, to any ^ 
ree o s ps. ^ subject to any stamp duty ; any thing in any 

acts of parliament to the contrary notwithstanding. 

Lienee to de- V, And be it farther enacted. That every such licence shalTbe 

written or printed in large characters, so as to be read with great 
pr^uced to facility by night as well as by day ; and every such licence shall 
officer of cus* contain a description of the person ta whom the same is granted, 

oiiis,&c. place of residence, and the date of granting thereof, and 

slmll specify by whom the same was granted; and any boatman so 
licensed shall, when on float, have with him hU proper licence, and 
shall, whenever the same shall be demanded by any officer of cut- 
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tom or excise, or the master or other person having the com* 
mand of any merchant ship or vessel, produce the same for in¬ 
spection : And any boatman who shall alter any such licence, or 
obliterate the same, or knowingly permit or suffer any alteration 
or obliteration to be made in such licence, or who shall transfer or 
lend any such licence to any other person or persons, or who shall 
refuse to produce his licence for Inspection, shall for every such 
offence forfeit such licence, or forfeit and pay any sum npt ex¬ 
ceeding ten pounds, at the discretion of the said copimissioners. 

VI* Provided always, and be it further enacted, That no such 
licence, or any provision relating thereto or contained in this act, 
in relation to any such boatmen, and no rules or regulations made 
under the authority thereof, shall have any effect, or be deemed or 
construed to affect or in any manner to alter or interfere with any. 
provision, claim, penalty, forfeiture, relation, matter or thing con¬ 
tained in this act, or in any act passed and now in force, or which 
may hereafter be passed, for the prevention of smuggling; or to 
exempt any such licensed boatman from any of the provisions of 
any such act, or any act or acts of parliament relating to His 
Majesty’s customs or excise. 

Vlf. Provided also, and be it further enacted, That if any boat¬ 
man licensed under the provisions of this act shall be convicted of 
any offence against any law or laws relating to the revenue of cus¬ 
toms or excise, or shall be concerned in or shall wilfully connive 
at any indirect practice or frauds against the revenues of customs 
or excise, or shall procure, abet, connive at or participate in any 
dishonest spoil, concealment, fraud, exaction or corrupt practice, 
relating to ships or vessels, or persons in distress at sea or by ship¬ 
wreck, or relating to the tackle, apparel, furniture or cargoes of 
any such ship or vessel, or relating to the crew or passengers be- 
longiiig thereto, or the monies, goods or chattels of any of them; 
then and in every such case, any such licensed boatman shall, over 
and above all other punishments, mulcts, or penalties, for such of¬ 
fences forfeit his licence, or be suspended from acting as a licensed 
boatman, at the discretion of the said commissioners. 

Vill. And be it further enacted, That all such licensed boat¬ 
men shall be paid the rates now allowed for putting cinque ports 
pilots on board ships or vessels, but shall not be entitled to any 
such* rates unless the pilot is actually shipped and put on board of 
such ships or vessels, and such boatman shall bo entitled to de¬ 
mand, have, and receive the sum of five shillings for every foot of 
the draught of water of any vessel piloted by them into any of the 
^lid harbours, and three shillings for every foot draught of water for 
noting out of any of the said harbours ; and such payments shall 
^|f both cases include the hire of the boat and crew in moderate 
weather; but if such pilotage or assistance shall take place under 
any circumstances of distress, then such boatmen shall bo allowed 
such sum as the said commissioners of salvage of the lord warden 
shall jn each such case award. 

IX. And whereas impositions are often practised upon pass¬ 
engers landed from vessels, and disputes often arise as to the sums 
proper to be paid in such cases; for remedy whereof, be it farther 
enacted, that it shall be lawful for the commissioners of salvage at 
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lo Bum^ to bp any of the ports and places for which commissioners of saWage 
rnstich tS' appointed, upon the application of any boatman or of any 

oiiKPrs from j>assengcr or passengers landed by any boatman at any such ports 
•*“P'** or places respecytively, to hear and in a summary manner to settle 

any dispute which shajl arise between any such boatman or pass¬ 
enger, and to fix and adjust the sum to be paid by such passenger or 
passengers respectively, for any service which shall hare been per¬ 
formed by such boatman or boatmen in the bringing on shore or 
landing from any ship or vessel any passenger or passengers, or the 
goods or baggage of any passenger or passengers, and to make such 
Older in relation thereto as shall appear to the said commissioners 
to be necessary and proper; and such commissioners shall for that 
purpose use and exercise all such and the like powers and autho¬ 
rities as are given to them in case of salvage, by the said recited 
act of the forty-eighth year aforesaid. 

X. And be it further enacted, That no more than two licensed 
boatmen shall be allowed to go in each boat; and in every case in 
which any such licensed boatmen shall be cruising without any li¬ 
censed cinque ports pilot, and shall fall in with any ship or vessel 
requiring a licensed cinque ports pilot, one of the licensed boatmen 
shipjis shall be left on board the ship or vessel wanting such pilot, as a 

tee forbringing guarantee for a proper licensed cinque ports pilot being brought or 
oil pilot. sijore to such ship or vessel ; and the boatman so left 

shall not be entitled to any sum of money or payment for being so 
left, or being on board of such ship or vessel. 

TWsnf ii- X[. Anj] be it further enacted, That every such licensed boat- 

(Tiiseil iioafnu'n man having a boat shall cause the number of his licence to be dis¬ 
un ihrsiiVi/uiih Ib’Ctly painted in figures on each bow and quarter of such boat, 
(iMinpiibhiiblc !tnd Oil both sides of every one of the sails thereof, with the addi- 
li'iters. Dover boats of the Roman letters D. R. hi black; the 

Deal boats, the letter D. in black; the Ramsgate boats, the letter 
R. in black; the Margate boats, the letter M. in black; which 
figures and letters shall be at least eighteen inches in length, and 
twelve inches in breadth ; And every licensed boatman who shall 
not have the proper number and mark distinctly painted in manner 
aforesaid on the sails of his boat, or who shall ba'te any sails on 
board not duly numbered and marked as aforesaid, or improperly 
numbered and marked, or who shall in any manner evade or at¬ 
tempt to evade any of the provisions of this act, shall foifeit his 
licence, and also a sum not exceeding ten pounds. 

Xli. And be it further enacted, that if any boat or vessel not 
having a licensed boatman on board shall, without lawful authority, 
carry such distinguishing numbers and marks as aforesaid, the . 
owner or owners, or the master or other person having charge oM 
such boat or vessel displaying or carrying any such number or inarMfl 
shall for every such olfeiice forfeit and pay the sum of ten pounds. 
XlLl. And be it further enacted, that every such licensed boat- 
take *offlir?ns- aforesaid, who shall, on being applied to by a licensed 

cd pilots Co lose cinque port pilot to take him off to any ship or vessel, refuse so 
licence. to do, unless prevented by illness, shall, upon due proof thereof 

to the satisfaction ef the commisBioners for executing this act, in 
the place where he shall be licensed, forfeit his licence, and any sum 
of money not exceeding the sum of twenty po! 4 iKis for each offeucc. 
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XIV. And be it further enacted, that if any pilot, whose turn 

it shall be to go off on duty, shall refuse or neglect so to do, on 
being applied to by any licensed boatman to go off to any ship or 
vessel, such pilot so neglecting or refusing to go off to such ship 
or vessel shall lose his turn, and such ship or vessel shall be pi¬ 
loted by any duly licensed pilot who shall first get on board, but 
which shall not be taken for the turn of duty of such last-men¬ 
tioned pilot. * , 

XV. And be it further enacted, that all licences to be granted 
by virtue of this act shall continue in force daring so long time 
as the boatmen to whom the same shall be granted shall faithfully 
and diligently discharge their duty; and no such licence shall be 
annulled or suspended but upon such grounds of complaint or 
Incapacity, negligence or misbehaviour, and an order made thereon 
by the commissioners acting in execution of this act, at a meeting 
to be held for the purposes of the said act. 

X VI. And be it further enacted, that all the penalties and for¬ 
feitures imposed by this act, shall be recovered, levied, and applied 
as any penalties and forfeitures may be recovered, Jevied, and ap¬ 
plied under the provisions of the said recited act of the last ses¬ 
sion of p’lrliament; and all the provisions, clauses, and regulations 
in the said act contained for the recovery of penalties and for¬ 
feitures shall be used, applied, and enforced for the recovering, 
levying, and applying the penalties and forfeitures under this act, 
as fully and effectually as if the same were severally and sepa¬ 
rately re-enacted in and made part of this act. , 

XVif. And whereas by the said recited act passed In the last 
session of parliament, it is (amongst other things) enacted, that a 
proper and sufficient number of the cinque port pilots, not less 
than eighteen at any one time, and in succession from time to 
time, without intermission or any unnecessary delay, should at 
all seasonable times by day and night constantly ply at sea, or be 
afloat between the South Foreland and Dungeness, to take charge 
of ships and vessels coining from the we!>tward : And whereas it 
nuiy be expedient to suspend the carrying into execution that part 
of the said recited act; be it therefore enacted, that it shall be 
lawful for His Majesty in council by any order or orders made 
for that purpose, and published by proclamation in the Gazette, 
to suspend so much of the said recited act as directs the cinquo 
ports pilots constantly to ply at sen, and be afloat, between the 
distances in the said act apecified, either for any period His Ma¬ 
jesty shall think proper, and to be in such case specified in such 

f rder or orders, and proclamation, or until any further order of 
[is Majesty in council shall be issued for again carrying the said 
rovision of the said recited act into effect and execution; and 
ail the provisions, penalties, and forfeitures in relation to such 
specified number of pilots constantly plying at sea, and clauses 
and regulations for enforcing the same, shall, upou the issuing of 
such proclamation, remain and continue so suspended. 

XVHf. And be it further enacted, that this act shall be deemed 
end taken to be a public act, and shall be judicially taken notice 
of as such by all judges, justices, and others, without being spe^ 
^ialiy plpaded. 
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2 Geo. II. c. 63. 

AnAi^forthe better Regulation and Government of Seamen in 
t the Merchants^ Service. 


Preauibic. 'WHEREAS the irelfare and riches of this kingdom greatly de¬ 
pend ou the trade and navigation thereof, the same being of great 
use and benefit, and tending very much to enriching the subjects 
thereof, upon which great numbers of the artificers’ and manufac¬ 
turers’ livelihoods wholly depend ; and whereas, for several years 
last past, the navigation carried on by the merchants to parts be¬ 
yond the seas hath been, and doth still remain, under very great 
difficulties and expences, by the uncertainty they labour under by 
seamen and mariners, who ship themselves on board merchant ships, 
and after they have so done, neglect their duty, and will not remain 
on board their ships or vessels, to discharge their duty ; and very 
often, when ships and vessels come to be cleared out, in order to 
proceed on their respective voyages, the seamen refuse to proceed 
with them, without coming to new agreements for increasing their 
wages, and many of them will leave their ships and vessels, and not 
proce^ on their voyages, which puts the owners of such ships and 
vessels tocgreat trouble and charges to get other sailors or mari¬ 
ners in their stead, and often is a means to overset the voyages of 
such ships and vessels, to the great prejudice of the owners and 
freighters of the goods on board the ^aid ships and vessels; and 
yet such seamen and mariners, after they have committed such of¬ 
fences and disorders, will bring actions against the owners or mas¬ 
ters of the said ships and vessels for the recovery of their wages, 
from the time of their shipping themselves unto the time they quit 
the said ships and vessels ; And whereas many of the said seamen 
and mariners will neglect their duty when on board at sea, and 
desert their ships and vessels in foreign parts, which puts the said 
owners of ships and vessels to very great difficulties and expences 
to get others in their stead, to bring their ships and vessels home ; 
and afterwards such seamen and mariners insist on recovering their 
wages, notwithstanding their voluntary desertion ; all which is a 
great disconragement to trade and navigation: Therefore, in order 
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to prevent such practices for the future, may it please your Ma¬ 
jesty that it may be enacted, and be it enacted by the king’s mo^ 
excellent Majesty, by and with the advice and consent of tl 
Lords Spiritual and Temporal, and Commons in this present 1%^ 
liament assembled, and by the authority of the same, that from and 
after the 24th day of June, 1729, it shall not be lawful for any 
master or commander of any ship or vessel bound to parts beyond 
the seas to carry any seaman or mariner, except bis apprentice or 
apprentices, to sea, from the port or place where he or they were 
entered, or ship,^, to proceed on any Toyage to parts beyond the 
seas, without first coming to an agreement or contract with sudi 
seamen or mariners for their wages, which, agreement or agreements 
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shall be made la writing) declaring what wages each sjaaman or 
manner is to have respectively during the whole Toyage, or for so 
long time as be or they shall ship themselves for; and also to ex¬ 
press in the said agreement or contract the voyage, for .which soch 
seaman or mariner was shipped, to perform the same; and in case 51) 
any master or commander of any ship or vessel shall carry out any finer, 
seaman or mariner, except his apprentice or apprentices, npon a^y 
voyage to parts beyond the seas, without first entering into such 
agreement or contract, aforesaid, and he and they signing t£e 
same, such master or commander shall forfeit and pay the aum of 
five pounds for every such seaman or mariner, which he shall carry 
to sea, without entering into such agreement in writing, as afore¬ 
said, to the use of Greenwich Hospital, to be recover^ upon in¬ 
formation on the oath of one or more witness or witnesses, before 
any one or more of His Majesty’s justice or justices of the peace, 
who are hereby authorised and required to issue out bis or their 
^ warrant or warrants to bring before him or them such master or 
commander of any such ship or vessel; and in case he or they refuse 
to pay such penalty or forfeiture, as aforesaid, to grant ^is or their 
warrant or warrants, to levy.the same by distress and sale of the of¬ 
fender's goods; and in case no distress caa be found, to commit 
the otfender or offenders to the common gaol of the city, county, 
town, or place, there to remain until he or they shall pay the same. 

And be it further enacted, that if any seaman or mariner enter, Marin«n <0 
or ship himself on board any merchant ship or vessel, on any in- ^ agree- 
tended voyage for parts beyond the seas, be and they so entering 
themselves, as aforesaid, shall, and they are hereby obliged to sign 
such agreement or contract within three days after he or they shall 
have entered themselves on board any ship or vessel, in order to 
proceed on any voyage, as aforesaid; which agreement or agree- 
mentS) or contracts, after the signing thereof, shall be conclusive 
and binding to all parties, for and during the time or times so 
agreed or contracted for, to all intents and purposes, any custom or 
usage to the contrary in any wise notwithstanding. 

And be it enacted and declared by the authority aforesaid, that Penalty on ma¬ 
in case any seaman or mariner shall desert, or refuse to proceed on desert- 

the voyage on board any ship or vessel, bound to parts beyond the 
seas, as aforesaid, or that shall desert from the ship or vessel, 
to which he or they shall belong, in parts beyond the seas, after he 
or they shall have signed such contract or agreement, he or they 
shall forfeit to the owners of ^pch ship or vessel the wages which 
shall be due to him or them at the time of his or their deserting 
from such ship or vessel, or obstinately refusing to proceed on such 

Aiqiillie it further enacted, that in case any such seaman or mari- Justiccf of the 
ner, !^all desert, or absent himself from any such ship or vessel, Jonw^irdeBert. 
after he or they have entered into, and signed such contract or cn to the house 
agreement to proceed upon any voyage to parts beyond the seas, correction, 
as aforesaid, upon application made to any of His Majesty’s justices 
of the peace, within their respective jurisdictious, by the master or 
commander, owner or owners, or other person or persons having 
charge of the said ship or vessel, to which such seaman or mariner 
did belong, it shall and may be lawful for such justice or justices, and 
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they are hereby required to issue forth his or their warrant or . 
warrants to apprehend such seaman or mariner ; and in case he or 
they shall refuse to proceed on the voyage, for which he or they 
entered intp contract or agreement to perform, as aforesaid, and 
shall not give a sullicient reason for such refusal, to the satisfaction 
of such justice or justices, then to commit such seaman or mariner 
to the house of correction, there to be kept to hard labour not ex¬ 
ceeding thirty days, nor less than fourteen days, any thing to the 
aontrary notwithstanding. 

And be it enacted by the authority aforesaid, that in case any 
seaman or mariner shall absent himself from the ship or vessel, 
to which he shall belong, without leave from the master or com¬ 
mander, or other chief olTicer, having the charge of such ship 
or vessel, every such seaman or mariner shall, for every such 
day’s absence, forfeit two days’ pay to the use of Greenwich 
hospital, to be recovered, applied, and disposed of, as is herein¬ 
after directed by this act. 

And whereas seamen and mariners, after their ship’s arrival at 
their unliveriiig port in Great Britain, ofttimes leave the ships 
and vessels before they are unladen, or before the said seamen and 
mariners are discharged by the masters or commanders of such 
ships and vessels \ in order to prevent such practices for the fu¬ 
ture, be it further enacted by the authority aforesaid, that in case 
any seaman or mariner, not entering into the service of His Ma¬ 
jesty, his heirs and successors, shall leave such ship or vessel, to 
which he or they belong, before he or they shall have a discharge 
in writing from the master or commander, or other person having 
the charge of such ship or vessel, he or they so leaving such ship 
or vessel shall forfeit one month’s- pay, to be recovered, applied, 
and disposed of, as is hereinafter directed. 

And be it further enacted by the authority aforesaid, that upon 
the arrival of any ship or vessel into Great Britain, from parts be¬ 
yond the seas, the masters or commanders of such ships or vessels 
shall be, and they are hereby obliged to pay the seamen and ma¬ 
riners belonging to such ships or vessels their wages, if demanded, 
in thirty days after the said ships or vessels being entered at the 
custom-house, except in case where a covenant shall be entered 
into to the contrary, or at the time the said seamen and mariners 
shall be discharged, which shall iirst happen, if demanded, de¬ 
ducting out of such wages the penalties and forfeitures by this act 
imposed, under the penalty of paying to each seaman^ or mariner 
that shall be unpaid, contrary to the intent and meaning %f this 
act, twenty shillings over and above the wages that shall Ira due 
to each person, to be recovered by the same means and mmods, 
as the wBgcs may be recovered ; and such payment of vfffes as 
aforesaid shall be good and valid in law, notwithstanding any ac¬ 
tion, bill of sale, attachment, or incumbrance whatsoever. 

And be it further enacted, that no seaman or mariner, by enter¬ 
ing into or signing such contract or agreement as aforesaid, shall 
be deprived of, or hindered from using any means or methods for 
the recovery of wages against any ship, the masters or owner-s 
thereof, which he may now lawfully make use of; and tliat in all 
cases where jt shall of may be necessary that the contract or agreot 
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ment in writing aforesaid should be produced in courl, no obliga- 
tion shall lie on any seaman or mariner to produce Ihe same, but 
on the master, owner, or owners of the ship, for which the wages 
shall be demanded ; and no seaman or mariner shaU fail in any 
suit, action, or process for recovery of wages for want of such 
agreement or contract being produced, any law, usage, or custom 
to the contrary notwithstanding. 

And be it further enacted, that the masters, or commander^ or 
owners of any ships or vessels shall, and they hereby have full 
power to deduct, out of the wages of any seaman or mariner, all 
the penalties and forfeitures to be incurred by this act, and to 
enter them in a book or books to be kept for that purpose, and to 
make oath, if required, to the truth thereof; which book or 
books shall be signed by the said master or commander of each 
ship or vessel respectively, and two or more principal officers be¬ 
longing to such ships or vessels, setting forth that the penalties 
and forfeitures contained in such book or books are the whole 
penalties aud forfeitures stopt from any seamen or mariners during 
the whole voyage; which penalties aqd forfeitures (except the 
forfeiture of wages to the owners on the desertion of any seaman 
or mariner, or on refusing to proceed on the voyage,) shall go to, 
and be applied to the use of Greenwich Hospital, and not other¬ 
wise, to be paid and accounted for by the masters and command¬ 
ers of ships and vessels comuig from parts beyond the seas, to 
the same officer or officers, at any port or place, who collects the 
sixpence per month, deducted out of seamen’s wages, for^the use 
of the said hospital; which officer shall have, and hereby hath, full 
power to administer an oath to every commander or master re¬ 
spectively touching the truth .of such penalties and forfeitures, to 
be paid, applied, and disposed of, as aforesaid. 

And be it further enacted. That ib case any masters or com¬ 
manders, or owners of any ships or vessels, shall deduct out of 
the wages of any seamen or mariners any of the penalties and 
forfeitures, which by this act are directed to be deducted, and ap¬ 
plied to and for the use of Greenwich Hospital, and shall.not pay 
the money so deducted to some officer or officers who collect the 
sixpence per month deducted out of -seamen’s wages, for the use 
of the $aid hospital, in the port or place where such deduction 
shall Ce made, within three months after such deduction, every 
person so neglecting to pay the money deducted as aforesaid shall 
forfeit and pay treble the value thereof to the use of the said hos¬ 
pital ; which, together with the money deducted as aforesaid, shall 
and may be recovered by the same means and methods, as any pe¬ 
nalties and forfeitures for not duly paying the said sixpence per 
nf9%fh can or may be recovered. 

And be it further enacted. That this act shall be deemed and 
taken to be a public act; and all judges and justices are hereby 
obliged to take notice of it as such, without special pleading the 
same. 

Provided alwayss, and it is hereby enacted, That this act shall 
continue and be in force for the space of five years to be reckoned 
from the said 24th day of June, 1729, and from thence to the end 
of the then next session of parliament, and no longer* 
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Ac-t not (o lie- Provided that nothing in this act contained shall extend, or be 
from JlnA-ing construed to extend, to debar any seaman or mariner belonging to 
into \\\*i Ma- any merchant ship or vessel from entering, or being entered into 
jri,ty*s servue. service of llis Majesty, his heirs and successors, on board any 

of his or their ships or vessels ; nor shall such seaman or mariner 
for such entry forfeit the wages due to him -during the term of 
his service in such merchant-sliip or vessel ; iior shall such entry 
be deemed a desertion. 
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jin Act for the better Regulation and Government of Seamen 
empto^cd in ike Coasting Trade of this Kingdo7n. 

WHEREAS by an act made and passed in the second year of 
the reign of his late Majesty King George the Second, intitulctl 
An Act for the better regulation and government of Seamen 
in the Alerchants’ service, certain provisions are established for 
the government of seamen in ships trading to parts beyond the 
seas, which have been found by experience to be highly bene¬ 
ficial to the trade and navigation of tins kingdom: And whereas 
the coast trade of this kingdom still remains under great diili- 
culties* and inconveniences for want of the like regulations to 
be applied to, and established in the same, for the better go¬ 
vernment thereof; may it therefore please your Majesty that it 
may be enacted, and be it enacted by the King's most ex¬ 
cellent Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this present par¬ 
liament assembled, and by the authority of the same, That from 
and after the 1st clay of July, 1791, it shall not be lawful for any 
master or commander, or other person having or taking the charge 
or command of any ship or vessel, trading from and to any port or 
place, or ports or places in Great Britain, to carry out to sea any 
seaman or mariner (except his apprentice or apprentices) from any 
port or place in Great Britain, to proceed on any voyage to any 
other port or place in Great Britain, without having before entered 
into an agreement or agreements in writing with such seaman or 
mariner, to be signed as well by such roaster or commander, or 
other person as aforesaid, as by such seaman or mariner, for the 
wages which such seaman or mariner is to have respectively during 
the voyage or voyages, or during the time he shall have contracted 
or entered himself for; which contract or agreejnont shall declare 
what wages each seaman or mariner is to have, and when the same 
shall be payable, and for what time, or fdV what voyage or voy¬ 
ages such seaman or mariner shall have contracted or entered him¬ 
self, every such agreement or agreements to be in force at the time 
of proceeding to sea on any such voy ge $ and in case any master 
•r commandjlr, or other person having or taking the charge or com¬ 
mand of any ship or vessel trading coastwise as aforesaid, shall 
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carry out to open sea any seaman or mariner (except hi$ apprentice 
or apprentices) upon any such voyage by open sea, without having 
tirst entered into such agreement or agreements signed as aforesaid, 
and such agreement or agreements then being in full fdree, suph 
master or commander, or other person having or taking the charge 
or command of such ship or vessel, shall forfeit and pay the sum 
of five pounds for every such seaman or mariner which he shall so 
carry out to open sen, to the use of Greenwich Hospital, to be re*« 
covered upon information, on the oath of one or more witness or 
witnesses before any one or more of ilis Majesty’s justice or jus¬ 
tices of the peace of any county, riding, shire, or place in Great 
Britain, where such ship or vessel shall depart from, or come to, 
ill or during such voyage, who are hereby authorised and retjuired 
re'-pectively to issue out his or their warrant or warrants to bring 
before him or them such master or commander, or other person 
having or taking (he charge or command of any such ship or vessel; 
and in rase such master or commander, or other person as aforei 
said, shall neglect or refuse to pay such penalty or forfeiture as 
aforesaid, to grant his or their warrant or warrants to levy the 
same by distress and sale of the ofleiuter’s goods ; and, in case no 
distress can be found, to comniit the offender to the common gaol 
of the city, county, (own, or place, there to remain until he shall 
pay the same. 

11. And be it further enacted, That every seaman or mariner As:recmenis to 
entering himself on board any ship or vessel trading coastwise as binding, 
aforesaid, for any intended voyage or voyages, or for any time to 
be stipulated in and by such agreement or agreements, shall, and he 
is heieby required and obliged to subscribe his signature or mark 
to such agreement or agreements respectively, at the time of his 
so entering himself; whicli agreement or agreements, after the 
same sJiall be so subscribed by such seaman or mariner, and signed 
by the master or commander, or other person having or taking the 
charge or command of such ship or vessel, shall be conclusive and ' 
binding to all partie.s, for and during the time or times so agreed 
or contracted for, to all intents and purposes, any law, custom, or 
usage to the contrary in any wise notwithstanding. 

Ilf. And be it further enacted by the authority aforesaid. That Pnialfyon 
in case any seaman or mariner, after he shall have entered into such 
agreement or agreements as aforesaid, shall neglect or refuse to procerdon voy« 
proceed on the intended voyage or voyages for which he shall have lY*jjave 

entered, or upon which such ship or vessel shall be destined to eng^ed. 
proceed, every such se^aman or mariner shall forfeit and pay to the 
owner or owners of such ship or vessel all such wages as shall be 
due to him at the time of his so neglecting or refusing to proceed 
on such'<voyage or voyages; and it shall and may be lawful, upon 
complaint made of the same to any of Ilis Majesty’s justices of 
the peace within their respective jurisdictions, by the ma^'ler or 
commander, owner or owners, or any other person or persons hav¬ 
ing charge or command of the ship or vessel to which such seaman 
or mariner did belong, for such justice, and he is hereby required 
to issue his warrant to apprehend such seaman or mariner: and in 
case such seaman or mariner shall refuse to proceed on the voyage 
or voyages agreed on, or on the voyage or voyages on which the 
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ship or vessel shall be destined to proceed, within the time con¬ 
tracted for, and shall not give a sufficient reason for such refusal, 
to the satisl^nction of such justice, then to commit such seaman or 
mariner t*o the house of correction, there to be kept to hard labour 
for any time not exceeding thirty days, nor less than fourteen days. 

IV* And be it enacted by the authority aforesaid, That in case 
any seaman or mariner, after having entered into such agreement 
*or agreements as aforesaid, shall wilfully absent himself from the 
ship or vessel to which he shall belong, before the voyage or voy- 
ages agreed upon, or upon which such ship or vessel shall have 
proceeded, shall be completed, and the cargo of such ship or ves¬ 
sel delivered, or before the time for which he shall have contracted 
or entered shall be expired, every such seaman and mariner shall, 
for every day he shall be so absent from his said ship or vessel, for¬ 
feit two days’ pay to the use of Greenwich Hospital, to be reco¬ 
vered, applied, and disposed of as is hereinafter directed ; and iu 
case any seaman or mariner, not entering into the service of His 
Majesty, his heirs or successors, shall totally leave or quit his 
said ship or vessel before the voyage or voyages agreed upon, or upon 
which such ship or vessel shall have proceeded, shall be completed, 
and the cargo of such ship or vessel delivered, or before the expira¬ 
tion of the time for which he shall have contracted or entered, or 
before such seaman or mariner shall have a discharge in writing 
from the master or commander, or other person having the charge 
or command of such ship or vessel, such seaman or mariner so leav¬ 
ing or quitting such ship or vessel shall forfeit one month’s wages, 
to be recovered, applied, and disposed of as hereinafter is directed. 

y* And be it further enacted by the authority aforesaid, That 
the master or commander, or other person having or taking the 
charge or command of any ship or vessel employed in trading coast¬ 
wise as aforesaid, and contracting with any seaman or mariner to 
perform any such voyage, shall, and he is hereby obliged and re¬ 
quired to pay to every such seaman or mariner belonging to such 
ship or vessel their wages, if demanded, within five days after 
such ship or vessel shall have entered at the custom-house, or the 
cargo shall be delivered, or at the time the said seamen or mariners 
shall be discharged, which shall first happen, unless an agreement 
shall have been made or entered into to the contrary, in which 
rase the wages of such seamen or mariners shall be paid in terms 
of such agreement, after deducting, in every such case, out of such 
wages, the penalties and forfeitures by this act imposed, in case 
any shall have been incurred, upon pain of forfeiting to each sea¬ 
man or mariner, to whom payment of his wages shall not have 
been made according to this act, of the sum of twenty shillings, 
to be paid to each such seaman or mariner, over and above the 
wages that shall be due to him, to be recovered by the same means 
and methods as the wages of seamen or mariners may by law be 
recovered ; and such payment of wages as aforesaid shall be good 
and valid in law, notwithstanding any action, bill of sale, attach- 
mei^ or incnmbrance whatsoever 
VL And be it further enacted, That no seaman or mariner, by 
entering into or signing such contract or agreement as aforesaid, 
shall be deprived of, or hindered from, using any means or me- 
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thods for tho recovery of wages against any ship, or the masters dis*^ i** 

or owners thereof, wliich he may now lawfully make use of; and thrmaaerw 
that in all cases where it shall or may be necessary that the agree- prodttcethir 
merit or agreements in writing aforesaid should be pr^duc^ in 
Court or elsewhere, no obligation shall lie on any seaman or ma¬ 
riner to produce the same, but such obligation shall lie on the 
master or commander, or other person having the charge or com¬ 
mand, or the owner or owners of the ship or vessel for which the 
wages shall be demanded; and no seaman or mariner shall fdl, m 
any suit, action, or process for recovery of wages, for want of 
such agreement or agreements being produced, but shall and may 
proceed therein as if no such agreement in writing had been made; . 
any law, usage, or custom to the contrary notwithstanding. 

YU. And be it further enacted, That the masters or commanders, PenaUip.« to ba 
or owners, of any such ships or vessels, or other persons having deducird ohi 
the charge or command thereof, shall, and they hereby have full wa^os/IiHd ap- 
power and are required to deduct out of the wages of any seaman plied (except 

or mariner incurring the penalties and forfeitures imposed by this 

. 1 .. ® . *11 1. • j j A owneri)lo;he 

act, whenever the same shall be incurred, and to enter them in a vse ot Urcen- 

book or books to be kept for that purpose, and to make oath, ilotpiial. 

if required, to the truth thereof; which book or books shall be 

signed by the said master or commander, or other person having 

the charge or command of each such ship or vessel respectively, 

setting forth that the penalties and forfeitures contained in such 

book or books are the whole penalties and forfeitures stopped 

from any seamen or mariners by such master or commander, or 

other person as aforesaid; and which penalties and forfeitures 

(except the forfeiture of wages to the owners on any seaman or 

mariner's refusing to proceed on their voyage or voyages) shall 

go to and be applied to the use of Greenwich Hospital, and 

shall be paid and accounted for by the masters, commanders, 

and other persons having the charge or command of such ships 

or vessels, to the officer of any port or place who shall collect 

the sixpence per month deducted out of seamen’s wages for the 

use of the said hospital, which officer shall have and hereby hath 

full power to administer an oath to every commander, master, 

or other person as aforesaid, respectively, touching the truth of 

such penalties and forfeitures. 

VIII. And be it further enacted, That in case any masters or Penalty oa 
commanders, or owners of any such ships or vessels, or other per- ^ 

son having the charge or command thereof, shall deduct out of the naitief in 
wages of any seamen or mariners any of the penalties and for- months after 
feitures which by this act are directed to be deducted and applied 
to and for the use of Greenwich Hospital, and shall not pay the 
money so deducted to some officer who shall collect the sixpence 
per month deducted out of seamen's wages for the use of the said 
hospital, ill the port or place where such deduction shall be made, 
within three months after such deduction, every such person so 
neglecting to pay the money so deducted as aforesaid shall forfeit 
and pay treble the value thereof to the use of the said hospital; 
which, together with the money deducted as aforesaid, shall and 
may bo recovered by the same means and methods as any penalties 
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and forfeituros for not duly paying the said sixpence per month can 
or m.'iy be recovered. 

IX. And be it further enacted by the authority aforesaid, That 
in all cases ,where the seamen or mariners of any ship or vessel 
trading coastwise as aforesaid have contracted, or shall contract, for 
wages by the voyage, and not by the month, or other stated period 
of time, the penalties and forfeitures to be incurred by such sea¬ 
men or mariners under this art shall be ascertained in manner fol¬ 
lowing (that is to say) if the whole time spent in the voyage agreed 
or proceeded upon shall exceed one lunar month, the forfeiture of 
one month's pay shall be accounted and deemed a forfeiture of a 
sum of money bearitig the same proportion to the whole wages as a 
ICiiinr month shall bear to the whole time spent in the-voynge ; and 
in like manner the forfeiture,of two days’ pay shall be accounted 
and deemed a forfeiture of a sum of money bearing the same pro¬ 
portion to the whole wages as two days shall bear to the whole 
time spent in the voyage ; and if the whole time spent in the voy¬ 
age shall not exceed one lunar month, the forfeiture of one month’s 
pay shall be, accounted and deemed a forfeiture of the whole wages 
contracted for ; and if such time shall not exceed two days, the 
forfeiture of two days’ pay shall be accounted and deemed a for¬ 
feiture of the whole wages contracted for. 

X, Provided always, and it is hereby enacted, That no agree¬ 
ment or agreements, to be made by virtue or under the authority 
of this act, shall be or be deemed liable to, or cliarged with any 
stamp-duties whatsoever : And provided also. That nothing herein 
contained shall extend, or be construed to extend, to any ship or 
vessel trading coastwise as aforesaid, or to any master or com¬ 
mander, seamen or mariners, belonglii!; thereto, unless such ship or 
vessel shall be of the burthen of one hundred tons or upwards, and 
shall go to open sea: And provided also. That nothing in this act 
contained shall extend, or be construed to extend, to debar any 
seaman or mariner belonging to any such ship or ve.ssel from enter¬ 
ing or being entered into the service of His IVlajesty, his heirs or 
successors, on board any of his or their ships or vessels; nor shall 
such seaman or mariner, for such entry, forfeit the wages due to 
him during the term of his service in such ship or vessel, nor shall 
such entry be deemed a desertion. 
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An Act for preventing tJic Desertion of Seamen from British Mer^- 
chant Ships trading to His Majesty's Colonies €ind Plantatio 
in the fVest Indies* 

AVHEREAS seamen and mariners, after entering into articles to 
serve on board British merchant ships, during the Toyages from 
Great Britain to llis Majesty’s colonies and plantations in the 
West Indies, and back to Great Britain, do frequently desort from 
such ships on their arrival at or in such colonies and plantations, 
on account of the exorbitant ^ages given by masters and com¬ 
manders of other British merchant ships, by the run or gross to 
seamen and mariners, when in such colonies or plantations, to in¬ 
duce them to enter on board their ships; and whereas such 
seamen and moriiiers, upon entering into articles for such voyages 
from Great Britain, usually receive large sums of money in 
advance, for the purpose of their outfit; and monthly allowances 
are frequently paid to their families, towards their support and 
maintenance, during the absence of such seamen and mariners ; 
and whereas such desertions have been the means of depriving 
many merchant ships of a sufficient number of seamen and inariners 
to navigate them back to Great Britain, and thereby occasioned 
great losses to the merchants trading to the said colonies and planta¬ 
tions ; for remedy whereof may it please your Majesty, that it may 
be enacted ; and be it enacted by the King’s most excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present parliament assembled, and 
by the authoiity of tl»r, same, that from and after the 1st day of 
July, 1797, all and every seaman, iiiuriner, and other person who 
shall desert, at any time, during the voyage, either out or home, 
from any British merchant ship trauing to or from the said colonies 
or plantations, shall, over and above all fmnishments, penalties, 
and forfeitures, to which he is now by law subject, forfeit all the 
wages he may have agreed for with, or be entitled to, during the 
voyage, from the master or owner of the ship on board of which he 
shall enter, immediately after such desertion. 

II. And be it further enacted, That all and every master or com¬ 
mander of any British merchant ship who simll, from and after the 
said 1st day of July, 1797, hire or engage to serve on board his 
ship or vessel any seaman, mariner, or other person who shall, to 
the knowledge of such master, have deserted from any other ship 
or vessel, shall forfeit and pay the sum of one hundred pounds, to 
be recovered, levied, and applied, as hereinafter directed. . • 

III. And be it further enacted. That no master or commander of 
any merchant ship or vessel which shall, from and after the 1st day 
of July, 1797, sail or proceed from any port or place in Great 
Britain, shall hire or engage, or cause or i)rocure to bo hired or 
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engngeil, any seaman, mariner, or other person, at any port or 
place within His Majesty’s colonies or plantations in the West 
1 miles, to serve on board any such merchant ship or vessel at or for 
(greater or more wages or hire for such service than according to (he 
rate of double monthly wages, contracted for with the seamen, 
mariners, and other persons, hired or engaged to serve on board 
such ship or vessel at the time of her then last departure from 
Great Britain, being in the same degree and station in which such 
seacnari, mariner, or other person, shall be so hired or engaged at 
any such port or place as aforesaid, unless the governor, chief 
magistrate, collector, or comptroller of such port or place in the 
said colonies or plantations, shall (jiink that greater or more 
wages or hire than double the monthly wages aforesaid should or 
ought to be given to such seaman, mariner, or other person as 
aforesaid, and 'do and shall accordingly authorise or direct the 
same to be given by writing under his hand ; that then, and in such 
case, the master or commander of such ship or vessel shall and 
may be at liberty to pay, and the seaman, manner, or other per¬ 
son, on board such ship or vessel, to receive such greater or higher 
wages as such governor, chief magistrate, collector, or comptroller 
shall direct, as aforesaid; and that all contracts, bonds, bills, 
notes, and other securities, promises, and undertakings, which shall 
be made, entered into, or given, contrary to the intent and mean¬ 
ing of this act, shall be null and void to all intents and purposes; 
and that the master or commander of any such merchant ship or 
vessel, or other' person or persons whomsoever, who shall make, 
enter into, or give, or cause or procure to be made, entered into, 
or given, any such contract, bond, bill, note, or other security, 
promise, or undertaking, or who shall hire or engage, or cause or 
procure to be hired or engaged, any seaman, mariner, or other 
person, to enter on board any ship or vessel contrary to the intent 
and meaning of this act, or who shall pay, or cause, or procure to 
be paid or given, any greater or more hire or wages, or other gra* 
tuity or advantage whatsoever, to or for any seaman, mariner, or 
other person so hired or engaged at any such port or place within 
His Majesty’s colonies or plantations iu the West Indies aforesaid, 
than is allowed or directed by this act, shall, for every such 
offence, forfeit and pay the sum of one hundred pounds; to bo 
recovered, levied, and applied in the manner hareiimfter directed. 

lY. And be it further enacted, That all and every master and 
masters of any merchant ship or merchant ships trading to His Ma¬ 
jesty’s colonies and plantations in the West Indies, shall have ou 
board his or their ship or ships at the time of such ship or ships 
clearing out from Great Britain, one apprentice, who shall be 
under the age of 17 years, duly indented for three years, for 
every one hundred tons’ admeasurement of such ship or ships, and 
so in proportion for every one hundred tons which such ship or ships 
shall admeasure according to the certiheate of registry; and the 
indenture or indentures of every such apprentice shall be duly 
enrolled at the custom-house of the port from whence any such 
ship shall clear out, with the collector or comptroller, within one 
month after the date or execution thereof; which said apprentice 
and apprentices shall be, and is, and are hereby exempt from 
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serving in His Majesty’s navy for the space of three yean from the ’erviae ia the 
date of such indenture or indentures; and all and every owner or P^iSty 
owners, or master and masters, neglecting to enrol the same as of iO^fornot 
aforesaid, shall, for every such offence, forfeit and pay the sum of “ruUiag them, 
ten pounds, to be paid in manner followings (that Is to say,) one 
moiety by the owner or owners of such ship or ships, and the 
other moiety by the master or masters thereof, to be levied, 
recovered, and applied, in manner hereinafter mentioned. 

V. And be it further enacted, That all and every master And Meters of raeli 
masters of such ship or ships shall, within ten days after their aftcr'ar** 
arrival out at any port or ports in the said colonies or plantations, rival out and 
and also within ton days after their arrival home at any port or “If*** 

ports in Great Britain, deliver upon oath, to be made before the uinini; »itain 
collector or comptroller of such port or ports respectively, (who is particulars, oa 
hereby authorised to administer the same,) a true and exact P«“^*yof50l. 
list and description of all and every the crew on board such ship 
or ships at the time of their clearing out from any port or ports in 
Great Britain, and also of the crew on board the same at the time 
of their arrival in any port or ports in the said colonies or planta¬ 
tions, and also a true and exact list and description of all and 
every seaman, mariner, or other person who has or have deserted 
from such ship or ships, or who has or have died during the voyage; 
and also a true account of the wages due to each seaman, mariner, or 
other person so dying, at the time of his death; and all and every 
master and masters omitting, neglecting, or refusing so to do, shall- 
for every such offence forfeit the sum of 50/.; and for which said P«n^ty- 
list and account so delivered such collector or comptroller shall * 

be entitled to demand and receive from the person so delivering 
the same the fee of two shillings and sixpence, and no more ; and on delivery o/ 
it shall and may be lawful to and for all and every master and 
masters of any ship or ships, or other person or persons, to inspect 
such list and lists, from time to time, as he or they may think pro* 
per; for which inspection the said collector or comptroller shall be 
entitled to demand and receive from the person making the same 
the sum of one shilling, and no more. 

Vr. And be it further enacted by the authority aforesaid, That 
no seaman, mariner, or other person, who shall at any port or any 
place, within His Majesty’s colonies or plantations In the West the West In- 
Indies, hire or engage himself to serve, or who shall in the said 
colonies or plantations enter on board any merchant ship or vessel 
which shall sail from Great Britain after the 1st day of July, 1797, 
shall be entitled to,,nor shall he sue for, recover, or receive any 
greater or more wages or hire, or other gratuity or advantage 
whatsoever, on account of, or for such his service, than such 
wages or hire as hereinbefore authorised or directed to be paid or 
received. 

VII. And belt further enacted, That all and every sum and Wages of dead 
sums of money which shall be due for wages to any seaman, ma* J** 

riner, or other person hired or engaged on board any British mer- pence duty for 
chant ship, for any voyage from any port or ports in Great Britain, ureenwiiS 
to any port or ports in the said colonies or plantations, and who 
has or have died on board during the voyage, shall, within three 
calendar months after the arrival of such merchant ship in any 
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port or ports in Great Britain, be paid to the receiver of the six¬ 
penny doty for Greenwich Hospital, for the time being, to the use 
of the executor or executors, administrator or administrators, of 
the seaman, mariner, or other person so dying ; and if any master 
of any such merchant ship shall neglect or refuse to pay over, or 
tender to the said receiver all and every such sum and sums of 
money, withia the time hereinbefore limited, he shall forfeit and 
pay, for every such olfence, the sum of 50/. and also double the 
antbunt of the sum or sums of money so due to any seaman, 
mariner, or other person for wages as aforesaid. 

Vllf. Provided always, and be it further enacted, That all and 
every such sum and sums of money, which shall not be lawfully 
demanded of the said receiver within the term of three years after 
poyment thereof to him in manner aforesaid, shall be forfeited, end 
shall go and be paid to the use of the Seamen's Hospital of the port 
to which such ship belongs ; but in case there shall be no seamen’s 
hospital at the port to which such ship belongs, then to and for the 
use anil benefit of the old and disabled seamen of the same port, 
and their families, to be distributed at the discretion of the ma¬ 
gistrates for the county where such port shall be situate, oi^ any 
two or more of them. 

iX. And be it further enacted by the authority aforesaid, That 
the penahies and forfeitures given by this act shall be paid and ap¬ 
plied in manner following, that is to say, one third part thereof 
for and towards the support of Greenwich Hospital; one other 
third part (hereof for and towards the support of riie seamen’s hos¬ 
pital af the port to which the ship or vessel in respect of which the 
forfeiture shall arise belongs ; but in case there shall be no seamen’s 
hospital at the port to which such ship or vessel belongs, then to 
and for the use and benefit of the old and disabled seamen of the 


same port, and their families, to be distributed at the discretion of 
the persons having the direction of the merchants’ seamen’s fund at 
such port; or, in case there shall be no such establishment there, by 
the magistrates or overseer of the poor of such port; and the other 
third part thereof to and for the person or persons who shall inform 
Rreovery of sue for the same ; and that such penalty shall be recovered by 

penalties. bill, plaint, or information in any of His Majesty’s Courts of Re¬ 
cord at Westminster ; or such of them as do not exceed the sum of 
twenty pounds, upon information, on the oath of one or more 
witnesses, before any one or more of His Majesty’s justice or jus¬ 
tices of the peace in any part of the kingdom of Great Britain, 
who shall not reside moie than ten miles from the place of abode 
of the person or persons complained of, which justice and justices is 
and are hereby authorised and required to issue out bis or their 
warrant or warrants, to bring before him or them every person 
charged with any otfeuce under this act; and in case he or they 
shall refuse or neglect to pay such penalties or forfeitures as afore¬ 
said, to issue his or their warrant or warrants to levy the same by 
distr^ and sale of the offender’s goods; and in case no distress 
can be found, to commit the offender or offenders to the com¬ 
mon gaol of the city, town, or plac*-, within the jurisdiction of 
such' respCcrire justice or justices, there to remain for ihe space 
pi three calendar mouths, or until he o|: they shall pay the same. 



PART II.] 37 Geo. III. c. 73. 

X. ProTidfd nevertheless, and be it enacted, That nothing in this 
act bhall extend, or be construed to extend, to any contract or 
agreement which shall or may be made with any seaman, mariner, 
or other person hired or engaged to serve on board any merchant- 
ship or vessel, at any port or place within His Majesty’s colonies 
or plantations in the West Indies, who shall, at (he time of such 
hiring or engagement, produce and deliver to the master and com¬ 
mander of such merchant-ship or vessel a certiBcate under the 
hand of the master or commander of (he ship or vessel on boarJ of 
which such seaman, mariner, or other person had then last served, 
signed in the presence of one or more witness or witnesses, stating 
their usual place or places of abode, thereby declaring or certify¬ 
ing that such seaman, mariner, or other person had been duly dis¬ 
charged from the ship or vessel on board of which he had so last 
served ; and which certificate the said master or commander shall 
grant within three days next after application made to him by such 
seaman, mariner, or other person, before a witness; or in default 
thereof shall forfeit and pay the sum of twenty pounds, to be le¬ 
vied, recovered, and applied, in manner hereinbefore directed ; 
nor to any contract or agreement to be made with any seaman, 
mariner, or other person hired or engaged to serve on board 
any merchant-ship or vessel, which through necessity, or on ac¬ 
count of any hazardous service or extraordinary duty, require 
such contract or agreement to be msde, and more wages or hire 
given, and of which necessity, seivice, or extraordinary duty, 
proof shall be made on oath before the chief magistrate or prin¬ 
cipal officer of any port or place, or before any justice or jus¬ 
tices of the peace of the said colonies or plantations; and provided 
also that such seaman, marine/, or other person so hired or en¬ 
gaged to serve oji board any ship or vessel so requiring such ser¬ 
vice, shall not have deserted from the ship or vessel on board of 
which he had then last served ; and provided also, that no greater 
or higher wages or hire shall be given by any master or commander, 
or taken or received by any seaman, mariner, or other person as 
afore^aid, except in cases of such necessity, very hazardous service, 
or extraordinary duty, as aforesaid, than after the rate of double 
the monthly wages, or the wages to be settled or directed by any 
governor, chief magistrate, collector or comptroller, as hereinbe¬ 
fore directed to be paid or received as aforesaid. 

XI. And be it further enacted by the authority aforesaid, That 
from and after the said 1st day of July, 1797, the articles to be 
entered into by and between the masters, seamen, and mariners, of 
such merchant-ship or ships, shall be agreeable and to the purport 
and effect as mentioned in the Schedule hereto annexed, m^irked 
with the letter (A.) 

XII. And be it further ennctcd by the authority aforesaid, That 
this act shall be deemed and taken to be a public act; and all 
judges and justices are hereby required to take notice of it as suc¥, 
without specially pleading (he same, 
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THE SCHEDULE TO WHICH THIS ACT REFERS- 

(A.) 

Ship- Il>i8 hereby agreed between the master, seamen, and mariners of 

the ship - ■—, DOW bound for the port of , and 

- - the master or commander of the said ship, that in con¬ 
sideration of the monthly or other wages against each respective 
seaman or mariner’s name hereunto set,, they severally shall and 
will perform the above-mentioned voyage; and the said master 
doth hereby agree with and hire the said seamen andjnariners for 
the said voyage, at such monthly wages, to be paid pursuant to the 
laws of Great Britain ; and they the said seamen and mariners do 
hereby promise and oblige themselves to do their duty, and obey 
the lawful commands of their officers on board the said ship or boats 
thereunto belonging, as become good and faithful seamen and ma¬ 
riners ; and at ail places where the said ship shall put in or anchor 
during the said ship’s voyage, to do their best endeavours for the 
preservation of the said ship and cargo, and not to neglect or re¬ 
fuse doing their duty by day or night; nor shall go out of the said 
ship on board any other vessel, or be on shore under any pretence 
whatsoever, till the voyage is ended, and the ship discharged of her 
cargo, Vithont leave first obtained of the master, captain, or com¬ 
manding officer on board; and in default thereof they freely agree 
to be liable to the penalties mentioned in the act of parliament 

SG«o,ll.c.S6. made in the second year of the reign of King George the Second, 

intituled, An Act for the better regulation and government of 
Seamen in the Merchants’ Service ; and the act made in the thirty- 
seventh year of his present Majesty’s reign, intituled An Act for 
preventing the Desertion of Seamen from British Merchant Ships 
trading to His Majesty’s Colonies and Plantations in the West In¬ 
dies ; and it is further agreed by the parties to these presents, that 
twenty-four hours’ absence without leave shall be deemed a total 
desertion, and render such seamen and mariners liable to the for¬ 
feitures and penalties contained in the acts above recited ; that each 
and every lawful command which the said master shall think neces¬ 
sary to issue for the effectual government of the said vessel, sup¬ 
pressing immorality and vice of all kinds, be strictly complied with, 
under the penalty of the person or persons disobeying forfeiting 
his or their whole wages or hire, together with every thing belong¬ 
ing to him or them ou board the said vessel. And it is further 
agreed that no officer or seaman, or person belonging to the said 
ship, shall demand or be entitled to his wages, or any part thereof, 
until the arrivM of the said ship at the above-mentioned port of dis¬ 
charge, and her cargo delivered, nor less than twenty days, to 
case the seaman is not employed in the delivery. And it is hereby 
further agreed between the master and officers of the said ship, that 
whatever apparel, furniture,, ami stores each of them may receive 
into their charge, belonging to (he said ship, shall be accounted 
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for on her return; and in case any thing shall be lost or damaged 
through their carelessness or insufficiency, it shall be made good 
by such officer or seaman by. whose means it may happen, to the 
master or owner of the said ship. And whereas it Is^customary for 
the officers and seamen on the ship’s return home in the rirer, and 
during the time their cargoes are delivering, to go on shore each 
night to sleep, greatly to the prejudice of such ship and freighters; 
be it further agreed by the said parties, that neither officer nor sea¬ 
man shall on any pretence whatsoever be entitled to such indulg¬ 
ence, but shall do their duty by day in discharge of the cargo, 
and keep such watch by night as the master or commander of the 
said ship shall think necessary, in order for the preservation of the 
above* And whereas it often happens that part of the cargo is em- 
beztled after being delivered into lighters, and as such losses are 
made good by the owners of the ships; be it therefore agreed by 
these presents, that whaterer officer or seaman the master shall 
think proper to appoint shall take charge of the cargo in the lighters, 
and go with the same to the lawful quay, and there deliver his 
charge to the ship’s husband, or his representative, or see the same 
safely weighed at the king’s beam; and in consequence of their true 
fidelity such officer or seaman shall be entitled to two shillings and • 
sixpence each lighter, exclusive of their monthly pay ; and should 
it so happen that lighters are detained a considerable time at the 
quay before they can be unloaded, such officer and seaman so ap¬ 
pointed shall in that case be entitled to two shillings and sixpence 
for every twenty-four hours, exclusive of their said monthly pay ; 
that each seaman and mariner who shall well and truly perform the 
above-mentioned voyage (provided always that there be no plun¬ 
derage, embezzlement, or other unlawful acts committed on the 
said vessel’s cargo or stores) shall be entitled to their wages or hire 
that may become due to him pursuant to this agreement; that for 
the due performance of each and every the above-mentioned arti¬ 
cles and agreements, and acknowledgments of their being volun¬ 
tary and without compulsion, or any other clandestine means being 
used, the said parties have hereto subscribed their names, the day 
and month set opposite to their respective names. 
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59 Geo, III, c. 58. * 

j4n Act for facilitating the Recovery of the Wages of Seamen in the 

Merchant Service, — Jul^y 1819.] 

WHEREAS the seaman and mariners employed in the merchant 
service, and in the coasting trade of this kingdom, are exposed to 
great dilhculties, expence, and inconvenience in suing for or ob¬ 
taining payment of their wages, in cases of dispute with the masters 
or owners of vessels in which they may have served ; and it is ex¬ 
pedient that greater facility should be given for recovery of such 
wages : May it tlierefore please your Majesty that it may be 
enacted, and be it enacted by (he King’s most excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present parliament assembled, and 
by the authority of the same, that from and after the 1st day of 
August, in the year of our Lord 1819, it shall be lawful for any 
seaman, mariner, or other person (except masters or apprentices), 
who shall have served on board any ship orvessel trading from any 
port or place, or ports or places, in that part of the United King¬ 
dom called England, to ports beyond the seas, or to any other port 
or place in Great Britain, by virtue or in pursuance of any contract 
or engagement in writing or not in writing, and whether tlid same 
be by parol, or by deed under seal, or otherwise, in case the mas¬ 
ter or commander, or other person having or taking the charge of 
any such ship or vessel, after the expiration of two days from the 
time of entry of such ship or vessel at the Custom-house, or from 
the delivery of her cargo, or from the time when such seaman, or 
mariner, or other person (except as aforesaid), shall be discharged, 
which shall first happen (unless an agreement shall have been made 
and entered Into to the contrary, and in that case, after the expir¬ 
ation of the time so stipulated or agreed for the payment of such 
wages as aforesaid), neglect or refuse to pay to any such seaman, 
mariner, or other person (except as aforesaid), his or their wages, 
or any part thereof, to complain to any justice or justices of the 
peace residing in or near to the place where such ship or vessel 
shall have ended her voyage, or been cleared at the Custom-house, 
or delivered her cargo, or to any justice or justices of the peace 
residing in or near to the place where such master or commander, 
or other person having or taking the charge of any such ship or 
vessel,'or (in case oftliere being no master or commander, or other 
person in charge of any such ship or vessel) where any owner 
or owners thereof shall then happen to be, and thereupon it shall 
be lawful for any such justice or justices of the peace respectively, 
and they are hereby required, upon such complaint made to them 
upon oath or affirmation, to issue a summons to such master or 
commander, or other person having or taking the charge of any 
such ship or vessel, or (in case of there being no master or com¬ 
mander or other person in charge of any such ship or vessel) to 
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fluch owner or owners thereof, to appear before them at such time 
and place to be in such summons specified ; and upon the party or 
parties appearing in pursuance of such summons* or not appearing 
after faavipg been so summoned, the said justice or justices shall, 
and they are hereby empowered to examine upon oath such sea¬ 
man, mariner, or other person (except as aforesaid) or any other 
witness or witnesses, touching any such complaint, or any differ* 
ence or dispute respecting such wages, and to make such order for 
payment of so much wages to such seaman, mariner, or other per¬ 
son as aforesaid, as to such justice or justices shall seem reasonable 
and just; provided that the sum in question do not exceed twenty 
.pounds so claimed to be due to any one seaman, mariner, or other 
person as aforesaid; and in case of refusal to pay, or non-payment 
of any sum or sums of money so ordered, by the space of two days 
next after such order and determination, such justice or justices 
shall and may issue forth their warrant to levy the same by distress 
and sale of the goods and chattels of such master or commander or 
other person having or taking tho charge or command of any such 
ship or vessel, or (in case of there being no master orcommander, or 
other person in charge of any such ship or vessel) of any such owner 
or owners as aforesaid, rendering the overplus (if any there be) 
after deducting all the costs, charges, and expences of any sum* 
monses, informations, complaints, hearings, warrants, and of such 
distress, and the keeping, appraisement, or sale thereof, or other¬ 
wise relating thereto, unto the person or persons whose goods and 
chattels shall be so distrained and sold ; and in case sufficient dis¬ 
tress shall not be found for payment and satisfaction of the amount 
of wages so ordered to be paid by such justice or justices, and the 
same, with such costs, charges, anc) expences as aforesaid, shall not 
be paid within the said period of two days, it shall and may be 
lawful for such justice or justices of the peace, and they are hereby 
authorized and required, by warrant or warrants under their hands 
and seals, to levy the amount of the wages so ordered to be paid, 
together with such costs, charges, and expences as aforesaid, on the 
ship or vessel for the service on board which such wages shall be 
so ordered to be paid, or any of the tackle, furniture, or apparel 
thereof, rendering tho overplus thereof (if any), after payment of 
such expences as aforesaid, to the master or commander or owner 
thereof; and the decision of such justice as aforesaid shall be final 
and conclusive, as well on such seaman, mariner, or other person, 
as upon such master or commander, or other person taking the 
charge or command of such ship or vessel, and the owner or 
owners thereof; save and except in such cases in which an ap¬ 
peal shall be interposed by either party to the High Court of Ad¬ 
miralty, such appeal to be interposed within the space of seven 
days after the order of the said justice or justices so to be made 
as aforesaid. 

If. And be it further enacted, That in case the seaman, or ma¬ 
riner, or other person so claiming to be entitled to such wages as 
aforesaid, or the party or parties who is or are ordered to pay the 
same, or their agents respectively, shall be dissatisfied with such 
order and decision of the justice or justices touching such wages 
as aforesaid, it shall be lawful for either of them respectively, 
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within forty-eight hours after the making such order as aforesaid, 
but not afterwards, to give notice in writing to the justice or jus¬ 
tices so making sucfi order of his, her, or their desire of obtaining 
the judgment of the High Court of Admiralty respectjng the said 
wages, and the order so made thereon as aforesaid* by delivering 
the same to such justice or justices, or leaving the same at their 
last or most usual place of abode; and thereupon the party so re¬ 
sisting or disputing the claim to such wages, or the order to be 
made by such justice or justices thereon, shall be compelled'to 
proceed within thirty days from the date of such order, by taking 
out a monition against the adverse party, and shall, on the service 
of such notice, give good and suflicient bail in double the amount 
of the wages so ordered to be paid as aforesaid, and which bail 
shall be taken by a commissioner for taking examinations in prize 
causes, if there shall be one in the port or place where such ditfer- 
ence shall arise or order be made; but if there shall be no such 
commissioner there, then the said justice or justices who shall pro* 
nounce such order, or any other of His Majesty’s justices of the 
peace, are hereby authorized to take the same; and the commis¬ 
sioner, justice, or justices, who shall take such bail, shall certify the 
same according to the form contained in the schedule hereunto an¬ 
nexed, and transmit the same without delay to the High Court of 
Admiralty, and also a copy of the order so made by such justice or 
justices, on unstamped paper, certified under the hand or hands of 
such commissioner, justice, or justices, taking the bail as aforesaid; 
and the same shall be admitted by such Court of Admiralty as evi¬ 
dence in the cause. 

HI. And be it furtlier enacted, That no seaman, or mariner, or 
other person, by entering into signing any contract or agreement 
as required by the several statutes now in force for that purpose, or 
into any covenant, stipulation, or agreement to be comprised in any 
such contract or agreement, which shall have the effect, or be de¬ 
signed or intended to have the effect, of depriving such seaman, 
mariner, or other person, of the remedies by this act given for reco¬ 
very of wages so due to him or them as aforesaid, shall be deprived 
of or hindered from using any method or means for recovery of 
wages, against any ship, or the masters or owners thereof, which' 
immediately before the passing of this act he might, and which after 
the said 1st day of August he may make use of; and that in all 
cases where it shall or may be necessary, in resorting to the reme¬ 
dies by this act given for recovery of such wages, as aforesaid, that 
the agreement or agreements in writing aforesaid should be pro¬ 
duced before such justice or justices as aforesaid, no obligation 
shall be on any seaman, mariner, or other person as aforesaid, to 
produce the same, but such obligation shall lie on the master or 
commander, or other person having the charge or command, or the 
owner or owners of the ship or vessel for which the wages shall 
be demanded ; and no seaman or mariner shall fail in any com¬ 
plaint or proceeding before any justice or justices for recovery of 
wages for want of such agreement or agreements being produced, 
but shall and may proceed therein as if no such agreement in writ¬ 
ing had been made. 

IAnd be it further enacted, That nothing in this act contained 
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shall extend, or be construed to extend, to deprive any seaman, ma¬ 
riner, or other person as aforesaid, of any remedy, means, or pro¬ 
cess which may now be resorted to or used against any ship or yes- 
sel, or the monster, commander, or person, having the charge of such 
ship or vessel, or the owner or owners thereof, for the recovery of 
wages due for serving on board of any such ship or vessel. 

V. And be it further enacted, That uothing in this act contained 
shall extend, or be construed to extend, to that part of the United 
Kingdom of Great Britain and Ireland called Scotland. 

VI. And be it further enacted, That this act shall be deemed 
and taken to be a public act, and shall be judicially taken notice 
of as such by all judges, justices, and others whomsoever, without 
being specially pleaded. 

Vri. And be it further enacted, That this act shall continue in 
force for seven years from the passing hereof. 


The SCIIEDl^E referred to bv this ACT. 

f 



} ON the day of in the year of our Lord 

to wii.j thousand eight hundred and before 

at * in the county of A. B. and C, D. appeared 

personally, and produced themselves ns sureties for the 

master of the ship and for ^he owners thereof; and, sub¬ 

mitting themselves to the jurisdiction of the said Court of Admiralty 
of l^ngland, bound themselves, their heirs, executors, and ad¬ 
ministrators, for the said master and owners of the said ship, in 
the sum of each of lawful money of Great Britain, 

unto E. F. a seaman having served on board the said ship, to an¬ 
swer the amount of such wages as shall be hereafter decreed by the 
said Court to be due to the said according to the tenor of 

the act in that case made and provided ; and, unless they shall so 
do, they hereby consent that execution shall issue forth against 
them, their heirs, executors, and administrators, goods and chat¬ 
tels, whereon the same shall be found, to the value of the sum 
abovemeiitioned. 

This bail was duly taken, acknowledged, and received’ 
at the time hereinbefore above written, before me the 
undersigned commissioner, for, as the undersigned jus¬ 
tice or justices of the peace] and I [or, we] do believe 
and consider the persons abovementioned sufficient se¬ 
curity for the sum abovementioned. 
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43 Geo. HI. c. 50. 

An Ad for regulating the Vessels carrj^ing Passengers from (he 
United Kingdom to His Majesty*s Plantations and Settlements 
Abroad, or to Foreign Parts, with respect to the Number of 
such Passengers ,— [24/4 June, 1803.] 

WHEREAS, ill various parts of the United Kingdom of Great 
Britain and Ireland, several persons have been seduced to leave 
their native country under false representations, and have sulTored 
great hardship on shipboard for want of water and provisions, and 
other necessaries, and of proper accommodation on their passage : 

And whereas it is expedient that no ship or vessel should be per¬ 
mitted to carry a greater number of passengers on long or distant 
voyages, either to His Majesty’s colonies abroad or to foreign 
countries, than can be properly furnished with provisions, and suf¬ 
ficiently accommodated on the passage; and it is also expedient 
that proper security should be given for their being lauded at the 
ports or places to which they«may have contracted or agreed to be 
carried: May it therefore please your Majesty that it may be en¬ 
acted ; and be it enacted by the King’s most excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and Tem¬ 
poral, and Commons, in this present parliament assembled, and by 
the authority of the same, That it shall not bo lawful for any From July 1, 
master or other person having or taking the charge or command of 1H03, no master 
any British ship or vessel whatever, which shall clear out from any ve^el^fmin any 
port or place in the United Kingdom of Great Britain and Ireland, place in the 
from and after the 1st day of July, 1803, to have on board, at or 
after being cleared out, at any one time, or to convey, carry, or to any 
transport, from any place or places in the said United Kingdom to yond sieaa 
any parts beyond sea, in any such ship or vessel, a greater number fj^^ereonsThan 
of persons, whether adults or children, including the crew, than in one for every 
the proportion of one person for every two tons pf the burthen of two tons’bur- 
such ship or vessel ; and every such ship or vessel shall be deemed auy”par"be^ 
and taken to be of such tonnage or burthen as is described and set ladeikwith 
forth in the respective certificate of the registry of each and every 
such ship or vessel, granted in pursuance of the several acts in for (tTen^t En¬ 
force in Great Britain and Ireland respectively relating to such laden, &c. 
certiQcates; and if any such ship or vessel shall be partly laden 
with goods, wares, or merchandize, then it shall not be lawful for 
the master or other person having the command or charge of such 
ship or vessel, to receive or take on board a greater number of per* 

2 c 2 
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saus, including the crew, than in the proportion of one person for 
every two tons of that part of such ship or vessel remaining un- 
laden; and such goods, wares, or merchandize with which such 
vessel may be partly laden, shall, at the sight and under the di- 
rc<'tioii of the collector or comptroller, or other officer of the cus¬ 
toms, at the port or place where such goods, wares, or merchandize 
shall be taken on board, be stowed and disposed of in such manner 
as to leave good, sufficient, and wholesome accommodation for the 
prdjsortion of persons hereby allowed in such case to be received 
on board. 

IL And be it further enacted, That if any master or other per¬ 
son having or taking Iho charge or command of any such ship or 
vessel shall take on board, or if he, or the ow ner or owners of 
any such ship or vessel, shall engage to take on board a greater 
number of persons than in the pronorliou allowed by this act, such 
master or other person as aforesaid shnll forfeit and pay the sum of 
fifty pounds for each and every such person exceeding in number 
the proportion hereinb-^/ore limited ; and moreover every such ship 
or vessel so having on board, conveying, carrying, or transporting, 
one or more person or |)ersons beyond the proportion hereinbefore 
Jimite«1, shall be seized and detained by the collector, complroller, 
surveyor, or officer of the customs, until such penalty or penalties 
shall f)e satisfied and paid, or until such master or other person, or 
tlie owner or owners of such ship or vessel, shall give good and suf¬ 
ficient bail for the payment thereof. 

III. And be it further enacted, That every such ship ol-vessel 
bound to any port or place in North America shall he stored and 
furnished with at least twelve weeks’ provisions and good and 
wholesome water, sufficient to afford^ an allowance per day <luring 
the voyage, of not less than half a |iound of meat, one pound ainl 
a half of bread, biscuit, or oatmeal, with half a pint of melasses, 
and one gallon of water, to each and* every person on board, 
whether adult or child ; and the master of or other person having 
or taking the command of such ship or vessel, is hereby directed 
and enjoined to givo out to each and every person on board at least 
the allowance herein directed each and every day of the voyage, 
under the pain of twenty pounds of lawful money aforesaid for 
each neglect or omission ; and any person demanding a clearance 
for any such ship or vessel which shall not be stored with provi¬ 
sions and water in manner herein directed shall forfeit and pay the 
sum of fifty pounds for each and every jierson for whom there 
shall not be a quantity of provisions and water sufficient to aiford 
the allowance herein directed. 

IV. And be it further enacted. That, before receiving a clearance 
or sufferance for any such ship or vessel, the master or other per¬ 
son having or taking (he charge or command thereof shall deliver 
to the officer of the customs from whom such clearance or suffer¬ 
ance shall be demanded a muster roll, distinguishing the pass¬ 
engers from the crew, and specifying the names, age, and sex of 
the persons received or to be received oa board, and the conditions 
upon which persons severally have been or are to be received on 
board, and the place or places to which such persons have severally 
contracted to be carried or conveyed; and every person delivering 



tkR't 111 ,] 43 Geo. HI. c. 56. 

a false muster roll shall forfeit am] pay for erery offence the sum 
of 6fty pounds for each person omitted) or falsely stated or de» 
scribed therein; aud it shall and may be lawful for the collector) 
comptroller, or surveyor of the customs of the port* or place at 
which any such ship or vessel shall be cleared out, or in the ab« 
sence of such collector) comptroller, and surveyor, the resident of- 
Hcer of the customs at the port, together with any one of His Ma¬ 
jesty’s justices of the peace or other magistrate, if such justice or 
magistrate can be found at such port or place, or withiu a cou- 
veuient distance thereof; and such collector or comptroller, or 
such resident officei', together with such justice or magistrate, is 
hereby directed and required to muster the passengers and crew on 
board every such ship or vessel immediately before sailing, and to 
compare the persons found on board with the persons specilied and 
described in the said muster roll delivered by such master or other 
{lerson aforesaid, and to search and inspect every such ship or ve>. 
sel; aud if it shall appear that a false muster roll has been de¬ 
livered, or if more persons shall be found on board than in tha 
proportion herein allowed, or if (he ship or vessel shall not be 
stored and provided with provisions and water sufficient to aiford 
the allowance herein directed, then it shall be lawful for such coU 
lector or comptroller of the customs, or the princqml officer of the 
customs, together with any such justice or other magistrate, to seize 
and detain such ship or vessel, and the master or other person hav¬ 
ing or taking the charge or command thereof, until he or the owner 
or owners of such ship or vessel shall find good and sufficient bail, 
to the amount of the penalties hereby imposed for exceeding the 
proportion of persons to be received on board, as herein before 
limited, and for demniiding a clearance for any su^h ship or vesftel 
without being stored with provisions and water in maimer herein 
directed, and for delivering a false muster roll; and no clearance 
shall be given by any officer of the customs, until the said collector 
or comptroller, surveyor or principal officer of the customs, together 
with such justice or magistrate, shall have mustered the persons on 
board, and shall have searched and inspected the ship or vessel, 
and provisions and water, in manner herein directed ; and if 
upon such inspection the regulations of this act shall be found to 
have been duly complied with, a copy of the said muster roll so 
delivered as aforesaid shall be certified by such collector or comp¬ 
troller, or principal officer of the customs aforesaid, to be deli¬ 
vered to such master or other person aforesaid, and shall be pre¬ 
served by him on board such ship or vessel; and the original 
muster roll delivered by such master or other person as afore¬ 
said shall remain and be preserved at the custom-house where 
the clearanre or sufferance is granted. 

V. Provided always, and be it enacted, That Tf upon any such 
muster, or otherwise, any passenger, or person who has entered 
into any contract or agreement for such voyage (other than the 
crew of such ship or vessel,) shall signify to such collector or 
comptroller, or other officer of the customs, or to any justice of 
the peace or other magistrate, that he or she is desirous of being 
relanded, or of not proceeding ou any buch voyage, it shall and 
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iTiny be lawful to and for such collector, comptroller, or other of¬ 
ficer of the customs, and such justice of the peace or other magis¬ 
trate, and they are hereby empowered and required to take such 
person out of the ship or vessel; and it shall be lawful to and for 
such justice of the peace or magistrate, and they are hereby em- 
])owered and required, to set any such passenger free from his en¬ 
gagement, reserving to either party any legal claim which may arise 
in qonsequence thereof. 

Vf. And be it further enacted, That no passenger shall be re¬ 
ceived on board of any such ship or vessel, unt(*ss at a port or place 
where a custom-house shall be established, or olficers of the cus¬ 
toms shall be stationed; and if any passengers shall be taken on 
board any such ship or vessel at any other port or place, the master 
or other person having or taking the charge or command of such 
ship or vessel shall forfeit and pay the sum of five hundred 
pounds; and such ship or vessel shall be seized and detained by 
any olheer of the customs, until such penalty shall be paid, or such 
master or other person, or the owner or owners of such ship or 
vessel, shall find good and sufficient bail for the same. 

VJI. And be it further enacted, That no such ship or vessel 
carrying fifty persons or upwards, including the crew, shall be 
cleared out, unless such ship or vessel shall be provided with a 
surgeon, who shall produce to the olhcer of the customs required 
to give the clearance or sufferance a certificate of his having 
passed his examination at Surgeons^ Hall, in London, or at the 
Royal (^ollege of Surgeons of Kdinburgh or Dublin. 

VIII. And be it further enacted. That every such surgeon shall 
have a medicine chest properly stored with medicines, in proportion 
to the number of persons on board of such ship or vessel, of the 
kind and according to the assortment generally used and made for 
such voyages on board of His Majesty's ships of war; and before 
any such ship or vessel shall be allowed to be cleared out, every 
such surgeon shall specify upon oath, before the collector or comp¬ 
troller, or other chief otficer of the customs, at the port or place 
from whence such ship or vessel is to be cleared out, the contents 
of such medicine chest, and shall further make oath that the me¬ 
dicines are of good and proper quality, to the best of his knowledge 
and belief, which oath such collector, comptroller, or other chief 
officer of the customs, is hereby re<iuired and empowered to ad¬ 
minister ; and the affidavit of every such surgeon shall be deposited 
and preserved in the custom-house where the clearance or suffer¬ 
ance of such ship or vessel shall be granted; and the master or 
owner of every such ship er vessel failing to provide a medicine 
chest of the description abovenientionod, and every such surgeon 
neglecting or refusing to make oath as heroin directed, shall forfeit 
and-pay the sum of fifty pounds. 

IX. And be it further enacted, That the bedding of each and 
every passenger on board any such ship or vessel shall be aired by 
exposure upon the deck, when the weather will permit, once a day 
during the voyage, and such ship or vessel shall be fumigated with 
vinegar at l«tast twice in every week curing the voyage; and every 
such master or other person having or taking such charge or com- 



PART in.] 


43 Geo. III. 0 . 56. 


391 


mand shall forfeit and pay the sum of twenty poonds fur eaA 
failure or neglect in airing the said bedding, or in fumigating the 
ship or vessel. ^ * 

X. And be it further enacted, That no clearance or sufTerance 
shall be granted to any such ship or vessel, unless tfte master or 
other persou having or taking the charge or command thereof, and 
also the surgeon thereof, where a surgeon is by this act required, 
shall have given bond to His Majesty, bis heirs and successors, 
such bond to be taken by and left in the hands of the collector or 
comptroller, or other principal officer of the customs at the port or 
place from whence such ship or vessel shall be cleared out, in the 
sum of one hundred pounds, with condition that such master or 
other person having such charge or command as aforesaid, and such 
surgeon, where a surgeon is required, shall severally keep a re¬ 
gular and true journal, containing an account of the greatest num¬ 
ber of persons which shall have been on board of such ship or ves¬ 
sel at the time of her departure, and at any time during her voyage, 
and until her arrival at the port of her destination, and of the pro¬ 
visions and water on board, and of the delivery of the daily allow¬ 
ances thereof in manner herein directed, and of the airing of bed¬ 
ding, and of the fumigating the ship or vessel, and of the deaths of 
any of the passengers or crew of the said ship or vessel, and of the 
cause thereof, during the voyage, from the first departure of the 
said ship or vessel, to her arrival at her port of destination ; and 
such master or other person having,or taking such charge or com¬ 
mand as aforesaid, and such surgeon, shall deliver such journals to 
the collector or other otUcer as aforesaid, at the first port of the 
United Kingdom where such ship or vessel shall arrive after re¬ 
turning from such port of destination, and shall severally make 
oath to the truth of their respective journals, to the best of their 
knowledge and belief, before such collector or other officer as 
aforesaid, who is hereby authorised and required to administer the 
said oath; and such collector or other officer as aforesaid shall 
deliver to such master or other person as aforesaid and to such 
surgeon respectively, copies of the oaths of such master or other 
person as aforesaid, and such surgeon, and also of the said journals 
respectively, which copies shall severally be attested as true copies, 
under the liand of such collector or other officer as aforesaid ; and 
duplicates of the said copies, attested in like manner, shall bo 
transmitted by the said collector or other officer aforesaid to the 
commissioners of His Majesty’s customs \h London, Edinburgh, or 
Dublin respectively, according as such journal shall be delivered 
and such oath shall be made, in England, Scotland, or Ireland; 
and if such master or other person aforesaid, or surgeon, slmll act 
contrary hereto, such master or other person, and surgeon, shall, 
for each and every such offence, seterally forfeit and pay the sum 
of one hundred pounds. 

Xi. And be it further enacted, That it shall not be lawful for 
any master or other person taking or having the charge or com¬ 
mand of any ship or vessel, other than a British ship or vessel, 
owned, navigated, and registered according to law, clearing out 
from any port or place in the United Kingdom aforesaid, from and 
after the said Ibtday of July, 1803, to have or take on board a 
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greater namber of persons, including the crew, than in the propor¬ 
tion of one person for every five tons of the burthen of such ship 
or vessel; and every such ship or vessel shall be deemed and taken 
to be of such tonnage or burthen as shall be ascertained by the 
oath of the ntasler or other person having or taking the charge or 
command thereof, taken before the collector or other chief officer 
of the customs, at the port from whence such ship or vessel shall 
be cleared out, which oath the said collector or chief officer is 
hereby authorisetl and required to administer; and it shall and 
may be lawful for such collector or chief olRcer to muster the 
passengers and crew, and to search and inspect every such ship or 
vessel; and, if more persons shall be found on board than in the 
proportion herein allowed, every such master or other person as 
aforesaid shall forfeit and pay the sum of fifty pounds for every 
person so taken on hoard beyond the proportion herein allowed, 
one moiety whereof shall go to His Majesty, his heirs or succes¬ 
sors, and the other half to such collector or other officer aforesaid, 
who is hereby empowered to seize and detain such ship or vessel, 
until such penalties shall he paid. 

Xri. Provided always, and be it enacted, That nothing in 
this act contained shall extend, or he deemed or construed to 
extend, to ships or vessels in the service of His Majesty, or of 
His Miijesfy’s postmaster-general, or of the customs and excise 
in Great Britain and Ireland respectively, or of the East India 
Company. 

Xlll. And be It further enacted, Thai if, after any such ship or 
vessel *ihcll have been cleared out, any ina.sitcr or other person har¬ 
ing or taking the charge or command of any such ship or vessel, 
shall unship, rclarul, or permit or s^uti'er to be unshipped or rc- 
landed, any provisions or water, such muster or other person shall 
forfeit the sum of two hundred poundi. 

XfV. Provided always, and be it enacted, That if any passenger 
or passengers who may be desirous not to pioceed on such voyage, 
shall be rclanded, or shall not proceed in the mnnner hcrein-before 
directed, then it shall and may be lawful for such master or other 
person aforesaid to unship or reland, under the inspection of the 
ofiicer of the customs at the port or place from wlience such ship 
or vessel shall be cleared out, a quantify of provisions and water 
not exceeding the proportion sufficient for the allowance of such 
passenger or passengers so relanded. 

XV. And be it further enacted, That an .abstract of this act shall 
be prepared by and with the direction of the commissioners of Ills 
Majesty^s customs in England, Scotland and Ireland respectively, 
and a copy thereof shall be hung up in the custom-house of every 
port of the United Kingdom, and a copy thereof, and a copy also 
of the said muster roll, shall be hung up and affixed to the most 
public place of every ship or vessel carrying passengers under the re¬ 
gulations of this act; and. the master or other person having or tak¬ 
ing the charge or command of such ship or vessel shall cause the 
said copies to be renewed, so that the same may be at all times ac¬ 
cessible to every person on board of suc.i ship or vessel, upon pain 
that every such master or other person having or taking the charge 
or command of every such ship or vessel, who shall neglect to affix 
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or renevr the same^ shall for every such offeoce forfeit the sum of 
twenty pounds. 

XVI. And be it further enacted, That all captains and officers 
commanding ilia Majesty’s ships of war or revenue cutters, who 
shall meet any such ships or vessels at sea, shall and may, and they 
are hereby empowered and required to call for the said master roll 
and to search such ship or vessel; and if any more or other per¬ 
sons shall be found on board than are specified in such muster roll, 
or if a. quantity of provisions shall not be found on board sufficient 
to afford to each person the daily allowances herein directed dur. 
ing the remainder of the voyage, unless it shall appear that such 
vessel has been detained on her passage, after leaving the port or 
place at which the passengers embarked, beyond the time for which 
the quantity of provisions hereby required are directed to be pro* 
Tided, or if such allowances shall not have been dealt out in 
the preceding part of the voyage in manner herein directed; then 
in either of these cases such captains or officers may seize and de* 
tain such ship or vessel, until good and sufficient bail shall be given 
at the port or place to which such ship or vessel may be carried by 
the order and direction of such captains or officers, who are hereby 
empowered to put hands on board to take charge of her for that 
purpose ; and if the state of such ship or vessel, and the provisions 
oa board thereof, will permit, it shall and may be lawful for such 
captains or officers to send back such ship or vessel to the port 
from whence she was cleared out, or otherwise to carry such 
ship or vessel into such port as the state of the provisions on 
board, or the supply which such captains or officers can afford, 
will permit. 

XVn. And be it further enacted, That no such ship or vessel 
shall be cleared out, unless the owner or owners, or the master or 
other person having or taking the charge or command thereof, 
shall have given bond to His Majesty, his heirs and successors, such 
bond to be taken by and left in the hands of the collector or comp¬ 
troller, or other proper officer of the customs in the port or place 
from whence such ship or vessel shall be cleared out, in an amount 
equal to the sum of twenty pounds for each passenger on board 
such ship or vessel, with condition that such vessel is seaworthy, 
and that every such passenger, if alive, shall be landed at the 
port or ports to which such passenger shall have contracted to 
be conveyed. 

XVIIf. And be it further enacted, That if any officers of the 
customs shall knowingly sign or give out any clearance or suffer¬ 
ance for any such ship or vessel, contrary to the regulations of this 
act, every such officer shall forfeit and lose his employment, and 
shall also forfeit and pay the sum of fifty pounds. 

XIX. And be it further enacted, That all sum and sums of 
money, penalties and forfeitures in this act mentioned and con* 
tained, shall be calculated and paid, and payable within Great 
Britain in lawful money of Great Britain, and wiCbiu Ireland in 
Irish currency; and that any penalty or forfeiture inflicted by this 
act may be prosecuted, sued for, and recovered by action of debt, 
bill, plaint, or information in any of His Majesty’s Courts of Re¬ 
cord at Westminster or Dujblin, or in the Court of Exchequer, or in 
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the Court of Session in Scotland, in the name of His Majesty’s 
Attorney-General for England or Ireland, or Ilis Majesty’s Ad¬ 
vocate for Scotland respectively, or in the name of any person or 
persons whatsoever, wherein no essoign, protection, privilege, 
wuger of law, or more than one imparlance, shall be allowed ; and 
in every action or suit the person against whom judgment shall be 
given for any penalty or forfeiture under this act, shall pay doi^ble 
c^sts of suit; and every such action or suit shall and may be 
brought at any time within three years after the offence committed, 
and not afterwards; and one moiety of every penalty to be reco¬ 
vered by virtne of this act shall go and be applied to His Majesty, 
-his heirs or successors, and the other moiety to the use of such per¬ 
son or persons as shall first sue for the same, after deducting the 
charges of prosecution from the whole. 

XX. And be it further enacted, That if any person taking any 
oath by this act authorised or required to be taken, shall thereby 
commit wilful perjury, or if any person shall unlawfully procure or 
suborn any person to take any oath by this act authorised or re¬ 
quired to be taken, whereby such person shall commit wilful per¬ 
jury, every such person shall incur and suffer the like pains and 
penalties as are by law inflicted upon persons committing wilful 
and corrupt perjury, or subornation of perjury, in Great Britain 
and Ireland respectively. 

XXf. And be it further enacted, That if any action or suit shall 
be brought or commenced against any person or persons for any 
thing^one in pursuance of this act, then and in every such case the 
said-action or suit shall be commeuced within three calendar 
months after the fact committed, and not afterwards, and shall be 
brought iu the county or place where the cause of action shall 
arise, and not elsewhere, and that the defendant or defendants iu 
such action or suit to be brought may plead the general issue, and 
give this act, and the special matter in evidence at any trial to be 
had thereupon, and that the same was done in pursuance and by 
the authority of this act; and if it shall appear to be so done, or 
if any such action or suit shall be brought after the time before 
limited for bringing the same, or shall be brought in any other 
county, city, or place than as aforesaid, then and in every such 
case the jury shall find for the defendant or defendants ; and upon 
such verdict, or if the plaintiff or plaintiffs shall become non¬ 
suited, or discontinue his, her, or their action, or if a verdict shall 
pass against the plaintiff or plaintiffs, or upon demurrer judgment 
shall be given against such piaiutiff or plaintiffs, the defendant or 
defendants shall and may recover double costs, and have the like 
remedy for the same as any defendant or defendants hath or have 
for costs of suit in other cases by law. 

XXlf. Provided always, and be it enacted, That nothing in tins 
act contained shall extend, or be construed to extend, to repeal, 
alters or affect, any law, statute, usage, or custom now in force in 
the United Kingdom, or within Great Britain or Ireland respect¬ 
ively, for the restriction or regulation of artificers and others, from 
or ill goirg or passing from any part of the United Kingdom to 
parts l>eyoud the seas, or to regulate the ships or vessels carrying 
and conveying such artificers or other persons whatsoever, or the 
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masterB or commanders, or persons having the charge of such ships 
or vessels, but that all such laws, usages, and customs, shall remain 
in full force and effect, to all intents and purposes, aS if this act 
had not been had or made* • 


13 Anne, stat. 3. c» 18. 

An Act for the Preserving all such Sh^s^ and Goods thereof which 
shall happen to deforced on Shore, or Stranded upon the Coasts 
of this Kingdom, or an^ other of Her Majesty*s Dominions^ 

WHEREAS by an act made in the third year of thd* reign of 
king Edward the first, concerning wrecks at sea, it is enacted, 
That where a man, a dog, or a cat, escape quick out of the ship, 
that such ship, nor barge, nor any thing in them, shall be adjudged 
a wreck, but the goods shall be saved, and kept by view of the 
sherilf, coroner, or the king's bailiif, and delivered into the hands 
of such as are of the town where the goods were found ; so that if 
any sue for those goods, and after prove that they were his, or 
perished within his keeping, within a year and a day, they shall 
be restored to him, without delay, and if not, they shall rpmain 
to the king, or to such others to whom wreck belongeth; and he 
that otherwise doth, and thereof be attainted, shall be awarded to 
prison, and make fine at the king's will: And whereas by another 
act made in the fourth year of the reign of the said king Edward 
the first, intituled, De Officio Coronaioris, concerning the wreck 
of the sea, it is enacted, that wheresoever it be found, if any lay 
hands of it, he shall be attached by sufficient pledges, and the 
price of the wreck shall be valued, and delivered to the town; 
And whereas great complaints have been made by several mer¬ 
chants, as well Her Majesty’s subjects, as foreigners trading to 
and from this kingdom, that many ships of trade, after all their 
dangers at sea escaped, have unfortunately, near home, run on shore, 
or been stranded on the coasts thereof; and that such ships have 
been barbarously plundered by Her Majesty’s subjects, and their 
cargoes embezsled^ and when any part thereof has been saved, 
it has been swallowed up by exorbitant demands for salvage, 
to the great loss of Her Majesty’s revenue, and to the much 
greater damage of Her Majesty’s trading subjects: for remedy 
whereof be it enacted by the Queen’s most excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons,, in this present parliament assembled, 
and by the authority of the same, that the sherifis, justices of the 
peace of every county, or county of a city or town, and also all 
mayors, bailiffs, and other head-officers of corporations and port- 
towns near adjoining to the sea, and all constables, headboroughs, 
tythingmen, and officers of the customs in all and every such 
places, shall, upon application made to them, or any of them, by 
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or on the behalf of any commander or chief oiftcer of any ship or 
▼essel of any of Her Majesty’s subjects, or others, being ia danger 
of being stranded or run on shore, or being stranded or run on 
shore, arediereby empowered and required to command the con¬ 
stables of the several ports within Her Majesty’s dominions, nearest 
to the sca-coasts where any such ship or vessel shall be in danger, 
as aforesaid, to summon and call together as many men as shall 
be thought necessary to the assistance and for the preservation of 
such ship or vessel, so in distress, as aforesaid, and their cargoes ; 
and that if there shall be any ship or vessel, either man of war or 
merchants’ ship, belonging to Her Majesty, or any of her subjects, 

* riding at anchor near the place where such ship or vessel is in 
distress or danger, as aforesaid, the officers of the customs, and 
constables above-mentioned, or any of them, are hereby empowered 
and required to demand of the superior officers of such ship or 
vasscl, so riding at anchor, as aforesaid, assistance by their boats, 
and such hands as they can conveniently spare, for the said ser¬ 
vice and preservation of the said ship or vessel, so in distress, as 
aforesaid; and Chat in case such superior officer of such ship or 
vessel, riding at anchor, as aforesaid, shall refuse or neglect to 
give such assistance, he shall forfeit for the same the sum of one 
hundred pounds, to be recovered by the superior officer of the 
said ship or vessel, so in distress, as aforesaid, together with their 
costs of suit, in any of Her Majesty’s courts of record, by action, 
debt, bill, plaint, or information, wherein no essoign, wager of 
law, or protection, shall be allowed. 

And for the encouragoment of such persons as shall give their 
assistance to such ships or vessels, so in distress, as aforesaid, be 
it further enacted, That the said collectors of the customs, and the 
roaster or commanding officer of any ships or vessels, and all others 
who shall act or be employed in the preserving of any such ship 
or vessel in distress, as aforesaid, or their cargoes, shall within 
thirty days after the service performed be paid a reasonable reward 
for the same, by the commander, master, or other superior officer, 
marinors, or owners of the ship or vessel, so in distress, as afore, 
said, or by the merchant whose ship, vessel, or goods shall be so 
saved, as aforesaid ; and in default thereof, the said ship, vessel, 
or goods, so saved, as aforesaid, shall remain in the custody of 
such officer of the customs, or his deputy, until such time that ail 
charges shall be paid, and until the said officer of the customs, or 
his deputy, and the said master or other officer of the ship or ves¬ 
sel, and all others so employed, as aforesaid, shall be reasonably 
gratified for their said assistance and trouble, or good security 
given for that purpose, to the satisfaction of the severaf .parties that 
are to receive the same; and that in case after such salvage the 
commander or other superior officer, mariners, or owners of such 
ship or vessel, so saved, as aforesaid, or merchant whose goods 
shall be so saved, as aforesaid, shall disagree with the said officer 
of the customs, or bis deputy, touching the monies deserved by 
any of the persons so employed, as aforesaid, it shall be lawful for 
the coin.nander of such ship or vessel so saved, or the owner of 
the goods, or the merchant Interested therein, and also for the said 
officer of the custoius, or his deputy, to iiomiiiete three of the 
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neighbouring justices of the peace, who shall thereupon adjust the 
quantum of the monies or gratuities to be paid to the several per¬ 
sons acting or being employed in the salvage of the said ship, vessel, 
or goods, and such adjustments shall be binding to all parties, and 
shall be recoverable In an action at law to be brought in any of 
Her Majesty’s courts of record, by the respective persons to whom 
the same shall be allotted by the said justices of peace; and in 
case it shall happen, that no person shall appear to make his claim 
to all or any the goods that shall be saved, that then and in sn^h 
case the chief officer of the customs of the nearest port to the 
place where the said ship or vessel was so in distress, as aforesaid, 
shall apply to three of the nearest justices of peace, who shall put 
him or some other responsible person in possession of the said 
goods, such justices of peace taking an account in writing of the 
said goods, to be signed by such officer of the customs ; and if the 
said goods shall not be legally claimed within the space of twelve 
mouths next ensuing, by the rightful owner thereof, then public 
sale shall be made thereof, and if perishable goods, forthwith to 
be sold, and after all charges deducted, the residue of the mo¬ 
nies arising by such sale, with a fair and just account of the whole, 
shall be transmitted to Her Majesty’s exchequer, there to remain 
for the benefit of the rightful owner when appearing; who, upon 
affidavit or other proof made of his or their right or property 
thereto, to the satisfaction of one of the barons of the coif of the 
Exchequer, shall, upon his order, receive the same out of the Ex¬ 
chequer. 

And it is hereby also enacted, That if any person or persons 
whatsoever, besides those empowered by the said officer of the 
customs, or his deputy, and the .constables, as aforesaid, shall enter 
or endeavour to enter on board any such ship or vessel, so in dis¬ 
tress, as aforesaid, without the leave or consent of the commander, 
or other superior officer of the said ship, or of the said officer of 
the customs, or his deputy, or of the said constable, or some or 
one of them employed for the service and preseryation of the said 
ship or vessel, as aforesaid; or in case any person shall molest him, 
them, or any of them, in the saving of the said ship, vessel, or 
goods, or shall endeavour to impede or hinder the saving of any 
such ship, vessel, or goods, or when any such goods are saved, 
shall take out or deface the marks of any such goods, before the 
same shall be taken down iu a book or books for^that purpose, 
provided by the commander or ruling officer, and the first officer 
of the customs, as aforesaid, such person or persons shall, within 
the space of twenty days, make double satisfaction to the party 
grieved, at the discretion of the two next justices of peace, or in 
default thereof shall by such justices of peace be sent to the next 
house of correction, where he shall continue and be employed in 
hard labour by the space of twelve months then next ensuing ; 
And that it shall be lawful for any commander or superior officer 
of the said ship or vessel, so in distress, as aforesaid, or for the 
said officer of the customs, or constables on board the same ship 
or vessel, to repel by force any such person or persons as shall, 
without such leave or consent from the said commander or eape- 
rior officer, or the said officer of thii customs, or his deputy, or 
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such constables, as aforesaid, press on board tbe said ship or res- 
sel, so in distress, as aforesaid, and thereby molest them in the 
preservation of the said ship or vessel, so in distress, as aforesaid. 

And it is hereby likewise enacted, That in case any goods shall 
be found upon any person or persons, that were stolen or carried 
off from any such ship or vessel, to in distress, as aforesaid, he, 
4 ihe, or they, on whom such goods shall be found, shall immediately, 
upon demand, deliver the same to the owner thereof, or to such 
Pearson by such owner authorised to receive the same; or, in default 
thereof, shall be liable to pay treble the value of such goods, to 
he recovered by such owner in an action at law to be brought for 
,the same. 

And it is hereby moreover enacted, That if any person or persons 
shall make, or be assisting in the making, any hole in the bottom, 
side, or any other part of any ship or vessel, so in distress, as afore¬ 
said, or shall steal any pump belonging to any ship or vessel, so in 
distress, as aforesaid, or shall be aiding or abetting in the stealing 
such pump, as aforesaid, or shall wilfully do any thing tending to 
the immediate loss or destruction of such ship or vessel, such per¬ 
son or persons shall be and are hereby made guilty of felony, 
without any benefit of his, her, or their clergy. 

And be it further enacted by the authority aforesaid, That if any 
action, suit, or information, shall be commenced or prosecuted 
against any person or persons, for any thing that he or they shall do, 
or cause to be done, in pursuance of this act, and executing any of 
the powers and authorities, or any of the orders or directions 
therein mentioned, all and every person and persons, so sued in 
any court whatsoever, shall and may plead the general issue, and 
give this act and the special matter in evidence; and if in any 
such suit the plaintiff or prosecutor shall become nonsuit, or for« 
bear prosecution, or discontinue the suit, or if a verdict shall pass 
against him, or judgment be given against him upon a demurrer, 
then in any of the said cases the defendant or defendants shall re¬ 
cover full costs, for which he and they shall have the like remedy, 
as where costs by law are awarded; and this act shall be taken and 
allowed in all courts within this kingdom as a public act; and all 
judges and justices are hereby required to take notice thereof as 
such, without special pleading of the same. 

Provided nevertheless, if any officer of the customs, or his de¬ 
puty, 60 empowered, as above, shall, by fraud or wilful neglect, 
abuse the trust so hereby reposed in him, as aforesaid, and shall be 
convicted thereof in due form of law, such offeer, or his deputy, 
shall respectively forfeit treble damages to the party grieved, to be 
recovered in any action or suit to be brought in any Court of 
Record, and shall from thenceforth be fully disabled and rendered 
incapable of the same, or any other employment relating to the said 
customs. 

And it is hereby further enacted. That this act, and the several 
clauses herein contained, shall take effect from and after the 1st day 
of August, in thei.year of our Lord, 1714; and that, for the better 
observing of the same, this act shaLi be read four times in the year 
in all the parish-churches and chapels of every sea-port town, 
end upon the lea-coaitin this kingdom, upon the Sundays next 
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Iiefore Michaelmas-day, Christmas-day, T^ady-day, and Mtdsnm* 
roer-day in the morning, immediately after the prayers, and before 
the sermon* 

Frorided always, and it is hereby enacted, That neitlysr this act, 
nor any thing herein contained, shall any ways extend to deprive, 
or any ways prejudice her royal Majesty, her heirs or successors, 
or any claiming under them, or any of them, or any patentee or 
grantee of the crown, or any lord or lords of any manor or manors, 
or other person whatsoever, of or in relation to any right which 
they or any of them respectively have, or shall have, or law* 
fully may claim to any wreck or wrecks, or any goods that are or 
shall be flotsam, jetsam, or lagan, but that such respective rights 
shall be enjoyed in as full, ample, and beneficial a manner, in every 
respect, as if this act had never been made. 

Provided, that this act shall continue in force for the space of 
three years, and from thence to the end of the next session of par* 
liament, and no longer. 


48 Geo. 111. c. 130. 

j4n Act for preventing the various Frauds and Depredations com- 
mitted on Merchants^ Ship-owners, and Underwriters, b^mBoat^ 
men and others^ within the Jurisdiction of the Cinque Ports ; and 
also for remedying certain Defects relative to the adjustment of 
Salvage, under a Statute made in the Twelfth year of the Reign 
of her late Majesty Queen Anne. [30fA June, 1808.] 

WIIEllEAS it is e.xpedient that a stop should be put to the 
fraudulent practices of boatmen, pilots, hovellers, and others, resi¬ 
dent within the jurisdictiou of the cinque ports, who have for 
many years past, upon sundry occasions, committed various depre¬ 
dations on ships in distress or otherwise, and taken to themselves 
and converted to their own use anchors, cables, and other pro¬ 
perty which may have been lost by accident, and made the masters 
and owners of such ships pay exorbitant demands for assistance, 
to the great injury of the merchants and others concerned in ship¬ 
ping, and'also to the detriment of the lord warden of the cinque 
ports, whose rights have been unjustly invaded : And whereas, by 
an act of parliament passed in the third year of the reign of His 
Majesty King George the First, power is given to certain commis* 
eioners, to be appointed by the lord warden of the cinque ports for 
the time being, to determine, within the space of twelve hours, all 
differences relating to salvage between the master of any vessel and 
the person or persons who shall bring any anchor or cable ashore^ 
from which any ship or vessel shall have been previously forced by 
stress of weather: And whereas by several other acts, passed in 
the tenth year of his said Majesty’s reign, and in the eighth and 
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twenty-third years of his late Majesty’s reign, the said act is 
farther continued; and by other acts of his present Majesty the 
same was continued up to the 26th day of March, 1806, and from 
thence to tke end of the then next session of parliament; and by 
an act, passed on the 8th day of August, 1807, the said sereral re* 
cited acts were rerived and continued for sereo years longer: And 
whereas it is found expedient that the commissioners of salvage 
appointed by the lord warden should bare further powers granted 
them, for the purpose of deciding in all other cases of services ren¬ 
dered to shipping not provided for by the said former acts : May 
it therefore please your Majesty, that it may be enacted; and be it 
* enacted by the King’s most excellent Majesty, by and with the ad¬ 
vice and consent of the Lords Spiritual and Temporal, and Com¬ 
mons, in this present pailiament assembled, and by the authority of 
the same, that from and after the 1st day of August, 1808, it shall 
lA>rd warden to tmd may be lawful for the lord warden of the cinque ports for the 
appoint com- time being to nomiuate and appoint by any instrument or iiistru- 
musionsrs. ments, under his hand and seal, three or more substantial persons 

ill each of the cinque ports, two ancient towns and their members, 
to adjust and determine any diitereuce. relative to salvage (which 
may arise) between the master of any vessel and the person or per¬ 
sons bringing such cables and anchors ashore; and in case any ship 
or vessel shall be either forced or cut from her cables and anchors 
by extremity of weather, or by any other accident whatever, and 
leave the same in any roadstead or other place within the jurisdic¬ 
tion of the cinque ports, two ancient towns, and their members, and 
the salvage cannot be adjusted between the persons concerned, then 
the same shall be determined by any three or more of the said per¬ 
sons so to be appointed as aforesaid, within the space of twenty- 
four hours after such diflerence shall be referred, to them for their 
determination thereof; any usage or custom to the contrary in 
Secretary or ^"7 wise notwithstanding: Provided always, that such commis- 
register to be sioners shall immediately after their nomination proceed to elect 
appointed. some fit and proper person who shall be a notary or master extra¬ 

ordinary in chancery, as their secretary or register, except to the 
port of Dover, where the register for the time being of the Court 
of Admiralty of the cinque ports shall be the register, and which 
secretary or register shall enter in a book to be kept for that purpose 
all the proceedings of such commissioners, and also a copy of the 
awards which they shall from time to time make : but such election 
of secretaries or registers shall be subject to the approbation of the 
lord warden for the time being. 

Commissioners And be It further enacted by the authority aforesaid, That it 

to have power shall be lawful for the said commissioners, to be appointed as 
to settle >11 aforesaid, to decide on all claims and demands whatever which 

mayaris^ shall or may, after the Ist day of August next, be made by pilots, 

boatmen, and other persons for services of any sort or description 
rendered to any ship or vessel, as well for carrying off from the 
shore to such ship or vessel any anchors, cables, or other stores 
from any part or port of the coast of Kent, Sussex, Essex, or the 
isle of Thanet, within the jurisdiction aforesaid, as for the conduct¬ 
ing and conveyii^ such ships and vessels from the Downs, and other 
bays and roadsteads on the eoast of Kent, Sussex, and Essex, and the 
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island of Thanet, or from the sea, or any other plare to Ramsgate, 

Dover, or any other harbour, port, or place on the said coasts, within 
the jurisdiction aforesaid, or for the saving and preserving within the 
jurisdiction aforesaid any goods or merchandise wrecked, stranded, 
or cast away from any ship or vessel, the master or owners thereof - 
or their agents being present at the place where the commissioners 
shall be sitting, and that the said commissioners shall have full power 
and authority to hear and determine on all cases whatever of^ ser¬ 
vices rendered by pilots, boatmen, and others, to shipping within 
the jurisdiction aforesaid, whether such ships or vessels shall be in 
distress or not; and that it shall be lawful for the said commissioners, 
whenever they see occasion, to examine the parties or their wit¬ 
nesses upon their oaths, which oaths shall and may be administered 
by the said secretary or register. 

Iir. And be it further enacted by the authority aforesaid, Tliat 
it shall be lawful for the commissioners so to be appointed, and thomv»”rs 
their secretary or register as aforesaid, who shall decide on any for iheirrr(Mi- 
such claims or demands as aforesaid, to demand and receive of and 
from the owners of such ships or vessels, or the proprietors of inwid Ity the 
any such goods or merchandizes against whom any pilot, boat- l'>nl 
man, or other person shall make any claim or demand for ser¬ 
vices of any sort rendered to such ships or vessels, or for the 
aole saving and preserving any goods or merchandizes wrecked, 
stranded, or cast away within the jurisdiction aforesaid; and such 
owners and proprietors are hereby required to pay to them such 
fee or reward for deciding on every such claim and demand Sts shall 
be adjudged to them in that behalf by the Lord Warden of tlio 
Cinque Ports for the time being. 

IV. Provided always, That no person to be appointed n com- Provi-jo that no 
missioner by virtue of this act shall have power or authority to act 

in any other port or place than that in which he is resident; and tlu^ plat e where 
that before such commissioners shall in any case proceed to act, hr isreiriiieut, 
they shall severally take the following oath befort! a magistrate or 
a Commissioner of the Court of King’s Bench or Common Pleas, 
or a Master Extraordinary in Chancery; vis* 

^ I, A. do swear, That I have not, neither will I, in hny way, Oaih rMlir 
‘ directly or indirectly, take or receive any fee, emolument, or 
< reward, from any of the [Parties whose interests are referred to 
* my decision (save and except such fee or reward as shall be riU 
‘ lowed by the lord warden to be paid to me by the ship-owners or 
‘ proprietors of the cargo, or their agents;) and that I will not 
‘ accept or receive any fee whatever from the persons claiming re- 
^ ward or salvage ; but that 1 will decide according to the best of 
‘ my judgment on the evidence to be brought before me, without 
‘ favour or aiTectiou to either party. So help me God.’ 

V. And be it further enacted by the authority aforesaid, That Particadls'n'iti!!- 
in case the person or persons so claiming'to be entitled to salvage 

or compensation for services rendered as aforesaid, or the party or Court of Admi- 
parties who are to pay the same, or their agents, shall be dissatis- ralty, or the 
fied with such award and decision of the commissioners, .it shall 
and may be lawful for either of them respectively, within twenty- poru; but the 

rUL. II. ^ A 
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four hours ftftQr such award is made, but not afterwards, to declare 
to the commissioners his or their desire of obtaining the judgment 
of some competent Court of Admiralty respecting the said salvage 
or compensatipn as aforesaid ; and thereupon the person or persons 
so claiming to be entitled to salvage shall forthwith be required by 
the commissioners to declare whether he or they will proceed in the 
Court of Admiralty of the Cinque Ports, or the High Court of 
Admiralty of England, and he or they shall so proceed within 
twenty days from the date of such award by taking out a moni¬ 
tion against the adverse party ; but in such case the said commis¬ 
sioners are hereby empowered and required to permit the said ship 
nnd her cargo, notwithstanding such declaration and proceeding, 
to depart on her voyage, or to deliver to the owners and proprie¬ 
tors, or their agents, any goods or merchandizes, respecting which 
any claim for salvage shall be made upon the owners or proprietors 
of the same, or their agents, giving good and suflicieiit bail in dou¬ 
ble the amount of the sum awarded, and which bail the said com¬ 
missioners, or any of them, are and is hereby authorized to take 
and certify according to the form contained in the Schedule here¬ 
unto annexed, and to transmit the same without delay to the Court 
of Admiralty, in which the intention of proceeding shall be so 
declared, together with a true certificate in writing of the gross 
value of the whole ship and cargo, or other goods and merchan¬ 
dizes, respecting which salvage shall be claimed ; and also an ofh- 
cial copy of such proceedings and awards certified by the said se¬ 
cretary or register; and the same shall be admitted by such Court 
of Admiralty as evidence in the cause. 

VI. And be it further enacted by the authority aforesaid, That 
if any person or persons shall, from and after the said Ist day of 
August, 1808, wilfully cut away, cast adrift, remove, alter, de¬ 
face, sink, or destroy, or shall do or commit any act, with intent 
and design to cut away, cast adrift, remove, alter, deface, sink, 
or de.stroy, or in any other way injure or conceal any buoy, buoy- 
rope, or mark belonging to any ship or vessel, or which may he 
attached to any anchor or cable belonging to any ship or vessel 
whatever, within the jurisdiction aforesaid, with intent (hereby to 
defraud or injure any person or persons whatsoever, or body cor¬ 
porate, such person or persons so ofiendiiig shall, on being con¬ 
victed of such offence, be deemed and adjudged guilty of felony, 
and shall be transported for any term of years not exceeding four¬ 
teen years. 

VII. And be it further enacted by the authority aforesaid, That 
all anchors, cables, buoys, ropes, or other ships* stores, or mate¬ 
rials of any sort or description whatever, which may have been 
parted with, cut from, or left by any ship or vessel in the 
Downs or elsewhere, within the jurisdiction aforesaid, whether 
the same shall be in distress or otherwise, and which shall have 
been weighed, swept for, or taken possession of by any pilots, 
boatmen, hovellers, or other persons, shall be by^ them delivered 
either at Ramsgate, Deal, or Dover, (three public places of de¬ 
posit declared by this act for the reception of all such articles, or 
such other places as shall be declared by the lord warden) in 
the same state in' which they are found, to the deputy or deputies 
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of the lord warden, or such other person ks he shall anAorise to re¬ 
ceive the same ; but if any such articles so found, weighed, swept 
for, or taken possession of, shall not be so delivered within seven 
days from the finding thereof, and shall afterwards be discovered in 
the possession, custody, or power of such pilots, boatmen, hovellers, 
or other person or persons, he, she, or they shall on conviction be 
adjudged and deemed guilty of receiving goods knowing them to 
have been stolen, and shall sutler the like punishment as if the same 
had been stolen on shore. ^ * 

VIII. And be it further enacted by the authority aforesaid. That 
all merchandise or marine stores of every description, whether be- 
longing to His Majesty or to any British subjects or foreigners, 
which may be preserved from any ship or vessel wrecked eithn on 
shore or on the Goodwin, or on any other sand or shoal, within 
the jurisdiction aforesaid, shall be landed and delivered at one of 
the three places of deposit belonging to the lord warden’s deputies 
at Ramsgate, or Deal, or Dover, or such other place as shall be de¬ 
clared and appointed by the said lord warden for that purpose, 
whichever shall be most convenient or contiguous to the place 
where the loss occurs, within the space of seven days after the 
same shall have been preserved and taken possession of; and that 
if any person or persons who shall have preserved or taken posses¬ 
sion of any such merchandise or marine stores within thejurisdic- 
tion aforesaid shall sell, dispose of, or otherwise make away with 
the same, or shall in any manner conceal, deface, take out, or 
obliterate the marks or numbers thereon, or alter the same in any 
manner with intent thereby, directly or indirectly, to prevent the 
discovery and identity of such articles by the owner or owners 
thereof, such person or persons shall be deemed and adjudged 
guilty of felony. 

IX. Provided always, and it is hereby enacted and declared, 
That nothing herein contained shall extend, or be construed to ex¬ 
tend, to the preventing or restraining the serjeants, deputies, or any 
other officer of the lord warden, from seizing all such anchors, ca¬ 
bles, buoys, buoy-ropes, or other ships’ stores or materials as afore¬ 
said, and likewise all such merchandise and marine stores as afore¬ 
said, which he or they shall find concealed or attempted to be con¬ 
cealed within the jurisdiction aforesaid, or which he or they shall 
find in the possession of any person or persons who shall be con¬ 
veying or in the act of preparing to convey the same out of the 
said jurisdiction, or from any place where the same shall'have been 
landed within the said jurisdiction, to any other place within the 
same, other than to one of the said public places of deposit afore¬ 
said ; but it shall be lawful in all such cases for all and singular 
the officers aforesaid to seize the same, as well on shore as at sea, 
within the said jurisdict'on, at any time before as well as after the 
expiration of the seven days aforesaid, and to take and carry the 
same to one of the said public places of deposit; any thing in 
this or in any other act, law, custom, or usage, to the contrary 

notwithstanding. ■ \ 

X. And be it farther enacted by the authority aforesaid, That 
If any person or persons, within the jurisdiction aforettid, shall 
knowingly, and with intent to defraud and injure the true owner or 
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owners thereof, purchuso or receive any nnchorf!,rablr8) ropes,or other 

ships’ stores, or materials of any description whatever, or any mer¬ 
chandise or lading which may have been taken up, weighed, swept 
for, or taken possession of, whether the same shall have belonged 
to any ship or vessel in distress or otherwise, or whether the same 
shall have been preserved from any wreck, within the jurisdiction 
aforesaid, such person or persons shall, on conviction thereof, be 
deemed guilty of receiving stolen goods, knowing the same to be 
stolen, as if the same had been stolen on shore, and suffer the like 
punishment as for a misdemeanor at tho common law, and be also 
liable to be transported for seven years in the discretion of the 
court before which he, she, or they shall be tried. 

XL And whereas it frequently liappens that anchors, cables, 
and other marine stores or merchandise, which have been weighed, 
swept for, qr taken possession of, within the jurisdiction aforesaid, 
are for fraudulent purposes carried away to Rochester, London, 
Portsmouth, and other places, not within the jurisdiction aforesaid, 
and the officers of the lord warden cannot, by reason of such re¬ 
moval, recover the-same ; be it enacted by the authority aforesaid, 
That from and after the passing of this act it shall be lawful for the 
Serjeants, deputies, or any other officer of the lord warden when¬ 
ever the case shall happen, to seize such anchor, cable, or other 
marine stores or merchandise, out of the jurisdiction aforesaid, and 
there to take and carry away the same to some one of the afore¬ 
said public places of deposit. 

Xil. And be it further enacted by the authority aforesaid, That 
if any pildt, boatman, or other person or persons, within the juris¬ 
diction aforesaid, shall at any time after the 1st day of August 
next, counsel, instruct, direct, advise,, or procure any master or 
other person on board of any ship or vessel, within the jurisdiction 
aforesaid, whether such ship be at the time in distress or otherwise^ 
to cut such ship’s or vessel’s cable or buoy-rope, or to do any other 
act whatever which shall or may tend to the destruction or wreck 
of such ship or vessej, with intent thereby to prejudice any owner 
or owners of such ship or vessel, or any owner or owners of any 
goods loaden on board the same, or any person or persons, body 
politic or corporate, that hath or have underwritten or shall un« 
derwrite any policy or policies of insurance upon such ship or ves¬ 
sel or on the freight thereof, or upon any goods loaden on board 
the same, the person or persons offending therein, being thereof 
lawfully convicted, shall be deemed and adjudged guilty of felony, 
and be liable to be transported for any period of time not exceed¬ 
ing fourteen years. 

XIII. And be it further enacted by the authority aforesaid, 
That all persons who shall trade or deal in buying and selling an* 
chors, cables, sails, old junk or paper stuff, old iron, or marine 
stores of any kind or description, within the jurisdiction aforesaid, 
shall have their names, with the words Dealer in Marine Stores 
painted distinctly, in letters of not less than six inches In length, 
upon the front of all their storehouses, Varehouses, and other de¬ 
pots for sn^h goods; and, in default of thefr so doing, they Shall on 
convictibn before any person or persons duly authorised to act as 
a nagistrata or magistrates within the limits aforesaid, forfeit and 
1 
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pay any Bum not exceeding twenty pouiid^f nor l^ss than ten 
pound* ; one half of which penalties shut! be paid (o the informer, 
and tl^e other moiety to the poor of the parinh where such offence 
shall be committed s And further, That it shall n<ft be lawful for 
Micli dealers or traders to cut up any cables, or part of the same, 
or to uncant, untwine, or unlay the same, or cordage of aity^e* 
acrlption into junk or paper stuff, nor any woulding, wounding, or 
worming on any cable«matting on the same or on rigging, on any 
pretence whatsoever, without first obtaining a permit from the lord 
warden's deputies, or one of them, which permit shall not be 
granted unless an afbtUvit shall have been first made before soma 
one of the persons duly authorised to act as magistrates, within the 
limits of the cinque ports, two ancient towns, and their members, 
and shall have been delivered to and left with the person granting 
such permit; in which ufhdavit there shall be sworn that the cable 
and cordage so intended to be cut up had been purchased fairly 
and without fraud by the party so intending to cut up the 
same, and without any knowledge or suspicion on his or her part 
that the same had been or were dishonestly come by; and in 
which allidavit shall also be specified the particular quality and 
description of such cable or cordage, and the name or names of the 
seller or sellers thereof, which allidavit shall be recited and set 
forth at length in the permit thereupon granted. 

XIV. And for the further and more effectual prevention of 
fraud in this respect, be it enacted, That nil dealers in such 
marine stores as aforesaid, within the limits of the cinque ports, 
two ancient towns, and their members, shall keep a book or books 
fairly written, in which entries shall be from time to time regularly 
made of all such marine stores as shall be by them from time to 
time bought, containing a true account and description of the 
times when the same were so respectively bought by them, and of 
the names and places of abode of the respective sellers thereof; 
and also that before the party who shall have obtained such {>ermit 
for the cutting up of any such cable or cordage, (as hereinbefore 
required to be obtained,) shall proceed to cut up the same by vir¬ 
tue thereof, there shall be published, by the space of one week at 
least before the time of catting up of the same, one or more adver- 
ttsernents in some public newspaper, printed within the counties of 
Kent, Sussex, and Essex, and near to the nsual residence or place 
of abode of such party, notifying that such party had obtained 
such permit for the purpose of cutting up sueh quantity of cable or 
cordage, and of such kind and quality as therein described, a true 
copy of which permit shall be inserted in such advertisement, 
whereupon it shall be lawful for all and every person or persons 
who may have just cause to suspect, and shall have verified upon 
oath tlie fact of such his, her, or their suspicion before any of the 
persons duly authorised to act as magistrates, within the Hmitt 
afbresaid, by warrant of such magistrate to him or them for that 
purpose thereupon granted, to require of and from any such dealer 
who shall have so advertised, and shall be so sworn to be suspected 
as aforesaid, the production and examination of the book or books 
of entries hereby required by him to be kept, and to inspect and 
examine the cable or cordage described in such permit; and lu 
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case any such dealer shall, when so thereunto required as afore* 
said, neglect or refuse* to produce to the person named in such 
warrant as the person on whose oath the same had been obtained, 
the book or b<A>ks containing the entries of such dealer so required 
to be made therein as aforesaid, or shall neglect to keep any such 
book or books in which entries containing accounts of the sereral 
particulars hereinbefore required to be entered shall be made, or to 
perrob; such inspection and examination as aforesaid, or shall, after 
obtaining such permit for the cutting up of any cable or cordage, 
and before the cutting up of the same, neglect to publish such one 
or more adrertisements relative thereto as is hereinbefore directed 
and required to be published, the dealer or dealers so offending in 
all or any of the particulars hereinbefore mentioned shall forfeit 
and pay for every such offence, being his, her, or their first 
ofience, any sum not exceeding twenty pounds, nor less than ten 
pounds; and for every second and further offence any sum not 
exceeding fifty pounds, nor less than thirty pounds; one half of 
which penalties shall, on conviction before any of such magistrates 
duly authorised to act within the limits aforesaid be paid to the 
informer, and the other helf to the poor of the parish in which 
such offence shall be committed ; and in case any of the penalties 
by this act imposed-shall not be paid, with the charges incident to 
the conviction, immediately upon such conviction, the same shall 
and may be levied, by the warrant of such magistrate as aforesaid, 
by distress upon the goods and chattels of every such offender or 
offenders s and in case there shall be no sufficient distress, then 
every such offender or offenders shall and may be committed by 
such magistrate as aforesaid to the common gaol within the limits 
oforesaid, in the case of any first offence, for the space of six 
months; and in the case of any second or further offence, for the 
space of twelve months, unless the said penalty and charges shall 
be sooner paid. 

XV. And be it further enacted by the authority aforesaid. 
That the inhabitants *of any parish, township, or place, within the 
jurisdiction aforesaid, shall be deemed and taken to be competent 
witnesses for the purpose of proving the commission of any offence 
against this act, within the limits of such parish, township, or 
place, notwithstanding the penalty incurred by such offence, or 
any part thereof, is nr may be given or applicable to the poor of 
such parish, township, place, or otherwise, for the benefit or use, 
or in aid or exoneration of such parish, township, or place. 

XVL And be it further enacted by the authority aforesaid, 
That the lord warden of the cinque ports for the time being, and the 
lieutenant of Dover Castile for the time being, and the deputy 
wardens of the cinque ports for the time being, and the judge 
official and commissary of the Court of Admiralty of the Cinque 
Ports, two ancient towns, and the members thereof for the time 
being, and any other officer who shall be specially appointed by 
the lord warden ; and all and every of them shall and may eze* 
cute, perform, and do, within the jurisdiction' aforesaid, all the 
acts, matters, and things contained in this act, in like manner, to 
all intents and purposes, as any magistrate^ or magistrates, or any 
comniis'sfoiier or commissioners to be appointed by virtue of this 
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acty is and are authorised to etecute, perform, and do the 
same. 

XVII. And whereas, by. a certain act passed in the twenty* 
eighth year of the reign of King Henry the Eighth, intituled For 
Pirates, it is among otlier things enacted, to the effect following, 
that whenever any commission for the punishment of certain 
offences therein named shall be directed or sent to any place 
within the jurisdiction of the fire ports, that then every such 
commission shall be directed unto the lord warden of the sai^ port 
for the time being, or to his deputy, or unto three or four such 
persons as the Lord Chancellor for the time being shall name and 
appointAnd whereas by the said act it is further enacted, to 
the effect following, that every inquisition and trial to be had by 
virtue of such commission shall be made and had by the inhabit¬ 
ants of the said five ports, or t^e members of the same .** And 
whereas of a long time past no such commission has been sent to 
any place within the jurisdiction of the cinque ports ; be it enacted, 
for the more certain and speedy administration of justice, that as 
often as His Majesty shall direct a commission according to the 
provisions of the aforesaid act to the admiral or admirals, or his or 
their lieutenant, deputy, and deputies; it shall and may be lawful 
for his Majesty, on the application of the lord warden of the 
cinque ports, to direct such commission jointly to the admi¬ 
ral or admirals, or his or their lieutenant, deputy and deputies, 
and also to the lord warden of the cinque ports for the time 
being, and to his deputy, and the commissioners, who shall sit 
by virtue of such commission, so jointly addressed tw whatever 
shire or place in the realm the same shall be limited, shall have 
full power and authority to inquire into, try, and determine all 
offences named in the said act, or in any other act relating to pro¬ 
ceedings under such commission, by the oaths of twelve good and 
lawful inhabitaots in the shire limited in the said commission, whe¬ 
ther the said offences shall have been committed within the juris¬ 
dictions of the lord admiral of England, or of the lord warden of 
the cinque ports; and all and every trial, (onviction, judgment, 
and proceeding whatsoever under such commissiou, shall be as good 
and effectual to all intents and purposes in law, and shall be fol¬ 
lowed by the same consequences to the ofiender or offenders as if 
the same were had by virtue of any separate commission to be 
issued under the provisions of the aforesaid act of King Henry the 
Eighth. 

XVIIL Provided always, and it is hereby further declared by 
the authority aforesaid, That this act or any thing herein contained 
shall not extend, or be construed to extend, to the taking away, 
abridging, prejudicing, or impeaching in any manner whatever the 
jurisdiction orthe High Court of Admiralty of England, or the 
jurisdkstion of the Admiralty Court of the Cinque Ports, two 
aucient towns, and their members, but that it shall and may be 
lawful for the said Courts respectively, and the judge or judges 
thereof for the time being, to have, use, exercise, and enjoy juris¬ 
diction over all such matters, rights, and offences, as they have 
heretofore bad, used, exercis^, and enjoyed, as fully and effect¬ 
ually, to all intents and purposes whatever, as if this act had not 
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been mnde, any thing hereinbefore contuiiied to the contrary in 
any >^'ise notwithstanding. 

XIX. Provided also, and it is hereby further enacted and de¬ 
clared, That this act, or any thing herein contained, shall not 
extend, or be*construed to extend, to the taking away, abridging, 
hindering, prejudicing, or impeaching of any grant, liberties, fran¬ 
chises, and ])rivUege3 heretofore granted to and vested in the 
Corponitron of the Trinity House of Deptford Strond, but that 
the said Corporation shall hold and enjoy the same as fully and 
eifectually, to all intents and purposes, as they might have done in 
case this act had never been made ; any thing hereinbefore con¬ 
tained to the contrary thereof in any wise notwithstanding. 

XX. And whereas doubts have arisen as to the exact boundaries 
of the jurisdiction of the lord high admiral and the lord warden of 
the cinque ports, and it is highly expedient for the purposes of this 
act, that the same should be clearly set forth; now it is hereby 
declared and enacted, That the boundaries of the jurisdiction of the 
lord warden of the cinque ports, in regard toariy matter or thing con¬ 
tained in this act shall be, and shall be deemed and taken to be as 
follows ; that is to say, from a point to the westward of Seaford in 
the county of Sussex, called Red Cliif, including the same thence 
passing in a line one mile without the sand or shoal called The 
Horse of Willingdon, and continuing the same distance without 
the ridge and new shoals, and thence in a line within live miles of 
Cape Ci izries on the coast of France, thence round the shoal called 
The Overfalic, two miles distant from (he same, thence in a line 
without, t^nd (be same distance along the eastern side of the Gal¬ 
loper Sand, until the north end thereof bears west-north-west true 
bearing from tlie west-north-west bearing of the Galloper it runs 
In a direct line across the shoal called*'The Thwart Middle, till it 
reaches the shore underneath the Maan Tower, from thence follow¬ 
ing the line of the shore^up to Saint Osyth in the county of Essex, 
and following the course of the shore up the river Coin to the 
landing place nearest Brightlingsea, from thence in a direct line 
to Shoe Bacon, from* thence to the point of Sheliiess on the Isle 
of Shippey, and from thence across the waters to Feverslmm, a^id 
from thence following the line of coast round the North and South 
Forelands and Beachy Head, till it reaches the said Red Cliif, in¬ 
cluding all the waters, creeks, and havens comprehended between 
them ; Provided always, and it is hereby declared, that nothing in 
this act contained shall extend, or be construed to extend, to 
enlarge or abridge the local limits of the ancient jurisdiction, 
rights, and privileges of the lord high admiral of England, or the 
lord warden or admiral of the cinque ports resiiectively, or their 
respective representatives, but that the same shall remain accord¬ 
ing to ancient usage, and that the description hereinbefore con¬ 
tained shall only be deemed applicable to the purposes of this 
act, any thing hereinbefore contained to the contrary notwith¬ 
standing, 

XXI. And whereas it is expedient that the like means of con¬ 
clusively adjusting and recoTering tne quantum of the monies or 
gratuities to be paid to the several persons acting or being em¬ 
ployed in the salvage of any ship, Tjessel^ or goods^ should subsist 
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and be by ]a\t applicable in cases where the salrors sbnil bare 
acted under and by the mere employment and authority of the 
commander or other superior officer, mariners, or owners of any 
ship or ressel in distress, as are now by law prorided for adjasting 
the quantum of such monies or grataities which shall fiare become 
flue in cases where application shall hare been first made to offi¬ 
cers of the customs, or other the officer or officers in that behalf 
named and appointed in and by a certain statute, made in the 
twelfth year of the reign of our late sovereign lady Queen Ainie, 
intituled Ati Act for preserving of alt such ships and goods thereof 
which shall happen to be forced on shore, or stranded upon the 
coasts of this kingdom, or any other of Her Majesty’s dominions, 
and where assistance shall have been thereupon rendered in pur¬ 
suance of the provisions of that statute; be it therefore enacted 
and declared by the authority aforesaid. That from and after the 
passing of this act, all and every the means which in virtue of the 
statute last mentioned subsist, and may now be by law applied for 
the conclusively adjusting and for the recovering of the quantum 
of the monies or gratuities to be paid to the several persons acting 
or being employed in the salvage of any ship, vessel, or goods, in 
cases where application shall have been hrst made pursuant to that 
statute to officers of the customs, or other the officer or officers 
therein in that behalf mentioned, and assistance shall have been 
thereupon rendered and had in pursuance of the provisions of that 
statute, shall be by law applicable and available in like manner, to 
all intents and purposes, in cases where the salvors shall have acted 
under and by the mere employment and authority of the com¬ 
mander or other superior officers, mariners, or owners of any ship' 
or vessel in distress, although.no such application shall have been 
made to, nor any authority or assistance derived from any officers 
of the customs, or other the officer ur officers in the said statute 
in that behalf mentioned; and that upon payment or tender and 
refusal of the quantum of monies or gratuities to be paid to the 
several persons who shall have acted or beer^ employed in such 
salvage, or in ^ case such payment or tender cannot be made, 
or security being given for the due payment thereof to the satis¬ 
faction of the justices who shall have adjusted such quantum 
of gratuities, it shall not be lawful for any officer of the customs, 
or other person or persons having the possession or custody of 
such ship, vessel, or goods, any longer to retain the possession or 


custody of the same, or any part thereof, by reason or pretence of 
any claim or right to a compensation or gratuity for such salvage 
as aforesaid, or for having acted or been employed therein. 

XXll. Provided always, That in cases where the salvors shall lion quantum 
have acted without application made to and without any authority of monry or 
or assistance derived from any officer of the customs or other of- JoreThall b^s» 
hcer in the said act mentioned, and the commander or other superior certaUied. 


officer, mariners, or owners of such ship or vessel so saved as afore¬ 
said, or the merchant or other person whose goods shall be so saved, 
or their agents as aforesaid, shall disagree with such salvors, touch¬ 
ing the quantum of the monies or gratuity deserved by any persons 
so employed as aforesaid, it shall be lawful for the commander of 
such ship or vessel so saved, or the owner of the goods, or mcr- 
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chant Interested therein, or their agents, and for snch salrors as 
aforesaid, to nominate three of the neighbouring justices of the 
peace to adjust the tpMfUum of the monies or gratuities to be paid 
to such salvors; and in case the parties shall not agree in such 
nomination", that then on the application of any of the parties to 
any one neighbouring justice of the peace, the justice so applied to 
shall nominate two other neighbouring justices of the peace ; and 
such three neighbouring justices shall and may thereupon, and they 
aro hereby authorised and required, to adjust the qutmtum of the 
monies and gratuities to be paid to all and each of such salvors who 
shall disagree with such master, commanding officer, merchant, or 
owners, or their agents as aforesaid, touching the quantum of 
monies, or the gratuity to be paid to him or them respectively, for 
his or their having been employed and acted in such salvage as 
aforesaid. 

XXlil. Provided always, That nothing herein in this behalf 
contained shall extend, or be construed to extend, to affect, im¬ 
peach, or alter any of the several provisions herein contained in 
respect to the cinque ports, or the jurisdiction to be exercised 
within the same, or to affect or abridge in any degree the power or 
authority hereinbefore given to the said commissioners so to be ap¬ 
pointed as aforesaid. 

XXlVt And be it further enacted by the authority aforesaid, 
That this act shall be taken and allowed in all Courts within this 
kingdom as a public act; and all judges and justices are hereby re¬ 
quired to take notice thereof as such without the same being spe¬ 
cially pleaded. 

XXV. Provided always, That this act shall continue in force 
for seven years, and from thence to ithe end of the then next session 
of parliament, and no longer. 
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48 Geo. 111. e. 130. 

SCHEDULE to which this Act refers. 


ON the 
Lord 
at 

NamesJ] 


day of in the year of our 

before, &c. 
in the county of 

[Masters* iVomor.] « 


ji. Bi [here insert the 
name of the salvors'} against 
the said ship 
whereof 

was master, her tackle, ap* 
parel and furniture, and the 
goods, wares, and mer¬ 
chandizes, on board the 
same, and also against the 
said master 

and the owners of the said 
ship and cargo, [or, as the i 
case may be^ against cer- : 
tain goods and merchandizes 
lately laden on board the 
said ship, whereof 

was master • and also 
against the said master 

andthe owner8(or if the own¬ 
ers alone appear by theift- 
selves or agents, then leave 
out the master’s name) of 
the said goods and merchan¬ 
dizes] in a cause of salvage.] 


On which day appeared person* 
ally fVi Ju of 
and r. Z. of 

who produced themselves as 
sureties for the said 
the master, and for the own* 
ers of the said ship and caigo, 
[oT^asthecasemaybe^} forthe 
said master and owners 
of the said goods and mer¬ 
chandizes (orfor'the owners 
of the said goods and mer¬ 
chandizes) and submitting 
themselves to^the jurisdictloni 
of the High Court of Ad¬ 
miralty of England [pr the 
Court of Admiralty for the 
Cinque Ports, as the cast may 
be} bound themselves, their 
heirs, executors and adminis¬ 
trators, for the said master 
and owners of the said ship 


and cargo, [or, as the case 
may be} left the said 
master and owners, or for the owners of the said goods and 
merchandizes, in the sum of pounds of lawful 

money of Great Britain, unto the said Am J3., &c. to answer 
the salvage and expences on the said ship and cargo [or, as the 
case may be} on the said goods and merchandizes, as shall 
hereafter be decreed by the said Court, according to the tenor 
ef the act in that behalf made and provided ; and unless they 
shall so do, they hereby consent that execution shall issue 
forth against them, their heirs, executors and administrators, 
goods and chattels, wheresoever the same shall be found, to 
the value of the sum abovementioned* 


This bail was duly taken, acknowledged and' 
received, at the time and place abovewritteo, 
before me the undersigned commbsioner; and IVm X. 

I do hereby farther certify, that 1 do believe Z, 

and consider the persons abovementioned suf¬ 
ficient security for the said sum of £• 
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Preamble- * 


Persons eon> 
victed of pliin- 
derine ship- 
wrecKed ^ods, 
&c. 


or of obstruct¬ 
ing the escape 
of any person 
from a wreck, 
or of putting 
out false lights 
to deceive res- 
scU, to sutler 
death without 
beociit of 
clergy. 

Where ^ods of 
small value, 
shall be stolen 
without any 
circumstances 
of cruelty, the 
oflender may 
be indicted for 
petit larceny. 

Justices upon 
information 
given them of 
any shipwreck¬ 
ed gooQS being 
stolen, or con¬ 
cealed, to issue 
search war* 
rants; 


SGGca. II. c. J9. 

An Acl for enforcing the Laics against Persons loho shall steal or 
mdeiain ih^norecked Goods ; and for the Relief of Persons suffer • 
ing Losses thereby* 

WHEREAS notwithstanding the good and salutary laws now in 
being against plunderrt^ and destroying vessels in distress, and 
against taking away shipwrecked, lost,.or stranded goods, many 
wicked eivormlties have been committed, to the disgrace of the na¬ 
tion, and to the grievous damage of merchants and mariners of our 
own and other countries; for remedy thereof, be it enacted 
by the King’s most excellent Majesty, by and with the advice and 
consenC of the Lords Spiritual and Temporal, and Commons, In 
this present parliament assembled, and by the authority of the 
same. That if any person or persons shall plunder, steal, take 
away, or destroy any goods or merchandize, or other elTects, from 
or belonging to any ship or vessel of Ills Majesty’s subjects, or 
others, which shall be in distress, or which shall be wrecked, lost, 
stranded, or cast on shore, in any part of His Majesty’s dominions 
(whether any living creature be on board such vessel or not) or 
any of* the furniture, tackle, apparel, provision, or part of such 
ship or vessel; or shall beat or wound, with intent to kill or de¬ 
stroy, or shall otherwise wilfully obstruct the escape of any person 
endeavouring to save his or her life from such ship or vessel, or the 
wreck thereof; or if any person or persons shall put out any false 
light or lights, with intention to bring any ship or vessel into 
danger, then such person or persons so oiTending shall be deemed 
guilty of felony, snd being lawfully convicted thereof, shall suffer 
death as In cases of felony, without benefit of clergy. 

Provided always, and be it enacted by the authority aforesaid, 
That when goods or effects of small value shall be stranded, lost, 
or cast on shore, and shall be stolen without circumstances of 
cruelty, outrage, or violence ; then, and in such cases, it slmll be 
lawful for any persou or persons to prosecute for such offence by 
way of indictment for petit larceny; and the offenders being 
thereof lawfully convicted, sliali suffer such punishment as Iho 
laws, in cases of petit larceny, do enjoin or require. 

And be it further enacted by the authority aforesaid, That it 
shall be lawful for any ooe or more of His Majesty’s justices of 
the peace, upon information, made before him or them, upon oath 
(which oath all jasticc:^ are hereby empowered to administer) of 
any part of the cargo or effects whatsoever belonging to any ship 
or vessel lost or stranded upon or near the coasts aforesaid, being 
uolawfodly carried or conveyed away, or concealed in any house, 
out-htfuse, barn, of other place, or of some reasonable cause of 
suspicion thereof, to issue his or their warrant or warrants ferJhe 
searching of such house, out-house, bum, or other place, as in 
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Other cases of stolon goods: And if &e same shaH be foond in 
such house, out-house, barOf or other place or places, or iijmh or 
in the custody or possession of any person or persons not legally 
authorised or entitled to keep and withhold the same; and the and the per- 
owner or occupier of such house, out-house, barn, or other place, sons in whone 
or the person or persons upon whom, or in whose custody or pos- i 

session the same shall be found, shall not immediately, upon Je* found, not dali- 
maud, deliser the same to the lawful owner or owners thereof, or wing up foe 
to such other person or persons as shall be lawfully authorbed to as^isfocio^'’^ 
demand the same ; or shall not give a good account, to the saUs- account how 
foctioii of the said justice or justices, how he, she, or they came 
by, or became possessed thereof, it shall and may be lawful to and to bccpiwaiu^ 
for such justice or justices, upon proof of such refusal, and he and forsht nuMitlis, 
they is and are hereby required to commit the said offender or of- 
fenders to the common gaol for the space of six months, or until value of the 
he, she, or they shall have paid to such lawful owner or owners, 
or to the person or persons lawfully authorised to receive the same, 
treble the value of the goods or things so by him, her, or them un¬ 
lawfully detained. 

And be it further enacted by the authority aforesaid, That if 
any person or persons shall offer or expose to sale any goods or 
effects whatsoever, belonging to any ship or vessel, lost^ stranded, wr^«d, aod 
or cast on shore, as aforesaid, and unlawfully taken away, or rea^ 
sonably suspected so to have been; then, and in every such case, 
it shall be lawful for the person or persons to whom the same shall 
be so offered for sale, or any oliicer of the customs .or excise, or 
any constable, headborough, or tythingquio, or other peace efficer, 
to stop, take, and seize the said goods and effects; and that he or and notice 
they shall, with all convenient fpeed, carry the same, or give no- riVeB*to*aj^ 
tice of such seizure, to some one or more of HU Majesty’s justice ticc; 
or justices of the peace; and if the person or persons who shall and fo^ person 
have offered the said goods or effects to sale, or some other person fo^ 

or persons on his, her, or their behalf, shall not appear before the not making out 
said justice, within ten days next after such seizufe, and make out, his property 
to the satisfaction of the said justice, the property of the said goods 
or effects to be in him, her, ^ them, or in the person or persons 
by whom he, she, or they, whs or were employed to sell the same; 
then the said goods or effects shalli by order of the said justice, be foe 
forthwith delivered over to or for the use of the rightful owner or owner' ^ ' 
owners thereof, upon payment of a reasonable reward for such 
seizure (to be ascertained by the said justice) to the person who 
seized the same; and such justice shall and may commit the per- 
sou or persons who shall so have offered or exposed the said goods 
or things to sale as aforesaid, to the common gaol for the space of or till payment 
six mouths, or until he, she, or they, shall have paid to such law- 
ful owner or owners, or to the person or persons lawfully autho- ' 

rised to receive the same, treble the value of the said goods or ef¬ 
fects, so by him, her, or them, unlawfully offered to sale, os 
aforesaid. t - r 

And be it further enacted by thU'authority aforesaid, Thatiu Persons who. 
case any person or persons not einployed-'by the master, mariners, 
or owners, or other persons lawfully authorised, in . the salvage of or goods into 
any ship or vessel, or the cargo or provision thereof^ shall, in the po^tj f®>' 
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41i« benefit of 
the ownen, and 
|rive notice 
titereofs 


or who ihall 
discover where 
any such good* 
are wrongfully 
bought^ sold* 
or concealed, 
are entitled to 
the reward \ 
and theguentam 
in case of die* 
agreement Is to 
he adjusted ac¬ 
cording to act 
of IS 


Where any ve** 
sel or effects 
shall be strand¬ 
ed, public no¬ 
tice to be given 
for a meetiM 
of the sheriff 
Justices, and 
other magis¬ 
trates, dec. 


who are to aid 
in saving the 
vessel and 
goods, &c. 


and to adjust, 
and distribute 
the quantum of 
the balvage; 

and 4s* a day 
is allowed for 
their attend¬ 
ance* 


If the charges 
of salvage shall 
not be paid, the 
officer of the 
custonu may 
raise the same 
by a bill of 
sale of the ves¬ 
sel or cargo; 
which may be 
redeemed, 
upon payment 
of the principal 
and Interest- 


absence of persons so employed or aathoijsed) sare any aach ship, 
ressel, goods, or effects, and cause the same to be carried, for the 
beneSt of the owners or proprietors, into port, or to any near ad¬ 
joining custom-house or other place of safe custody, immediately 
giving nofice thereof to some justice of the peace, magistrate, or 
custom-house or excise officer, or shall discover to any such magis¬ 
trate or officer where any such goods or effects are wrongfully 
bought,^ sold, or concealed, then such person or persons shall be 
entitled to a reasonable reward for such services, to be paid by the 
masters or owners of such vessels Or goods, and to be adjusted fn 
case of disagreement about the quaniumy in like manner as the 
salvage is to be adjusted and paid by virtue 4 >f the statute made in 
the twelfth year of the reign of her late Majesty Queen Anne, in¬ 
tituled An Act for the preserving all such ships, and goods thereof, 
which have happened to be forced on shore, or stranded upon the 
coasts of this kingdom, or any other of Her Majesty’s dominions, 
or else in the manner hereinafter prescribed, as the case shall 
require. 

Anil be it further enacted by the authority aforesaid, That for 
the better ascertaining the salvage to be paid in pursuance of this 
present act, and the act beforementioned, and for the more effectual 
putting the same acts in execution, the justice of the peace, mayor, 
bailiff, collector of the customs, or chief constable, who shall be 
nearest to the place where any ship, goods, or effects shall be 
stranded or cast away, shall forthwith give public notice for a 
meeting to be held as soon as possible of the sheriff or his deputy, 
the jtSstIces of the peace, mayors, or other chief magistrates of towns 
corporate, coroners, and commissioners of'the land-tax, or any 
five or more of them, who are hereby required and empowered to 
give aid in the execution of this and the said former act, and to 
employ proper persons for the saving of ships in distress, and such 
ships, vessels, and effects, as shall be stranded or cast away; and 
also to examine persons upon oath touching or concerning the same, 
or the salvage thereof, and to adjust the quantum of such salvage, 
and distribute the same among the persons concerned in such sal¬ 
vage, in case of disagreement among the parties, or the said persons; 
and that every such sheriff, justice of the peace, mayor, chief magis¬ 
trate, coroner, lord of a manor, under sheriff, or commissioner of 
the land-tax, attending and acting at such meeting, shall be paid 
four shillings a day for his expences in such attendance out of the 
goods and effects saved by their care or direction. 

Provided always, and be it further enacted by the authority 
aforesaid, That if the charges and rewards for salvage, directed to 
be paid by the said act of the twelfth year of the reign of her said 
late majesty Queen Anne, and by this present act, shall not be 
fully paid, or sufficient security given for the same within forty 
days next after the said services performed, then and in such case 
it shall be lawful for the officer of the customs concerned in such 
salvage, to borrow or raisoeo Viuch money as shall be sufficient to 
satisfy and pay such chaiges and rewards, or any part thereof then 
remaining unpaid, or not secured as aforesaid, by or upon one or 
more bill or Mils of sale, under his hand and seal, of the ship or 
vessel, or cargo saved, or such part thereof as shall be sufficient, 
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redeemable nerertheless upon payment of the principal snni to 
borrowed, and interest for the tame after the rate of foar pounds 
per ceni^ per annum. 

And be it ffrther enacted by the authority aforesaid, That if 
oath shall be made before any magistrate, lawfully entpowered to 
take the'tame, of any such plunder or theft, and the examination 
in writing thereupon taken shall be delirer^ to the clerk of the 
peace of the county, riding, or division wherein such fact shall be 
committed, or to his deputy ; or if oath shall be made before any 
such magistrate of the breaking any ship, contrary to the aforesaid 
act made in the twelfth year of the reign of her said late Majesty 
Queen Anne, and the examination in writing thereupon taken 
shall be delivered to such clerk of the peace, or his deputy; then 
such clerk of the peace shall cause the offender or offenders in any 
of the said cases to be forthwith prosecuted for the same, either in 
the county where the fact shall be committed, or in any county 
next adjoining; in which adjoining county any indictment may be 
laid by any other prosecutor; and if the fact be committed in 
Wales, then the prosecution shall or may be carried on in the next 
adjoining English county; and the necessary charges of such pro¬ 
secutions by the clerk of the peace, shall be paid by the treasurer 
of the county, riding, or division, where the fact shall be com¬ 
mitted, to snch amount as Ihe justices of the peace in their general 
or quarter sessions shall order and ascertain the same; and if such 
clerk of the peace shall neglect or refuse to carry on such prosecu¬ 
tion in due manner, he shall forfeit one hundred pounds for every 
such offence, to any person or person^ who shall sue for the same 
by action of debt, bill, plaint, or information, in any of His Ma¬ 
jesty’s Courts of Record at Westminster; in which action no 
essoin, protection, wager of law, or more than one imparlauce, shall 
be allowed. 

And be it further enacted by the authority aforesaid, That the 
commissioners of the land-tax, the deputy sheriff, the coroner, and 
the officers of excise in each county, riding, aii^ division, shall be 
proper officers for putting in execution this present act^ and the said 
act made in the twelfth year of the reign of her late Majesty Queen 
Anne,together with those therein respectively named for that purpose. 

And whereas by an act made in the third year of the reign of 
his late Majesty King George the First, intituled An Act for the 
better regulating of Pilots for the conducting of Ships and Vessels 
from Dover, Deal, and the Isle of Tbanet, up the Rivers of Thames 
and Medway, it is enacted, That the lord warden of the cinque 
ports for the time being shall nominate and appoint, by an instru¬ 
ment under bis hand and seal, three or more substantial persons in 
each of the cinque ports, two ancient towns and their members, to 
adjust and determine, within the space of twelve hours, differences 
which shall or may arise within the jurisdiction of the cinque ports 
relating to the salvage of anchors and cables from which vessels 
shall or may be forced by extremity of weather: Now it is hereby 
enacted, That the lord warden of the cinque ports for the time 
being, and the lieutenant of Dover castle for the time being, and 
the deputy warden of the cinque ports for the time being, and 
the judge official, and comndisary of the Court of Admiralty of the 


Where oath 
shall be made 
of any such 
plunder or 
theft. 


or of breaktag 
a ship, con* 
trary to act 12 
Annss, and the 
examination 
shall be deli¬ 
vered to the 
clerk of the 
peace, 

he is to prose¬ 
cute the of¬ 
fender ; 


and the charges 
to be paid by 
the treasurer of 
the county. 


Clerk of the 
peace neglect¬ 
ing to prose¬ 
cute. forfeits 
1001. 


Proper officers 
fur putting this, 
and the act of 
12 Annss, in | 
execution. 


Act S Geo. I. 


Proper officers 
for puttiog this 
and the act of 
12 Anne, in 
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execution with- cinque portSy two ancient towns, and the members thereof for the 
and juri^*ictTon «Tcry of then, and all and eyery other per- 


of the cinque 
porti, 4tc. 


son and persons appointed or to be appointed by the lord warden 
of the cinque ports for the time being, pursuant^o the said act 
made in the third year of bis late Majesty’s reign, shall be the 
persons to pat in execution, within the liberty and jurisdiction of 
the cinque ports, two ancient towns and their members, all the 
powers and authorities given and granted in and by this act, and in 
and by the beforementioned act of parliament, made in the twelfth 
year of her said late Majesty Queen Anne; and also in and by 
the said act made in the fourth year of the reign of his late 
. Majesty King George the First; and also shall an'd may execute, 
perform, and do, within the jurisdictions aforesaid, all the acts, 
matters, and things contained in this and the beforementioned sta¬ 
tutes, in like and as full and ample manner, to all intents and pur¬ 
poses, as any justice or justices of peace, or any other person or 
persons, are by this and the said acts appointed or authorised to do 
in any other part of the kingdom. 

Persons con- And be it further enacted by the authority aforesaid, That 
vic^ofat- jf jiiy sherltF, or his deputy, justice of the peace, mayor, or other 

or magistrate, coroner, lord of a manor, commissioner of the land 

ofiicer, &c. in tax, chief constable, or petty constable, or other peace officer, or 
b^sdutv^i^^e custom-house or excise officer, or other person lawfully 

saWiweofany authorised, shall be assaulted, beaten, and wounded, for or on 
lobe account of the exercise of his or their duty, in or concerning the 

cdfor? yran. s^-lvage or preservation of any ship or vessel in distress, or of any 

ship of vessel, goods or effects, stranded, wrecked, or cast on 
shore, or lying under water, in any of His Majesty’s dominions; 
then any person or persons so assqultiDg, beating, and wounding, 
shall upon trial and conviction, by indictment at the assizes, 
or general gaol delivery, or at the general or quarter sessions for 
the county, riding, or division, where such offeuce shall be com¬ 
mitted, be transported for seven years to some of His Majesty’s 
colonies in Ameripa, and shall be subject to such subsequent pu¬ 
nishment, in case of return before that time, as other persons under 
sentence of transportation are by the law subjected unto. 

And be it further enacted by the authority aforesaid, That 

_ it shall be lawful for any one or more of His Majesty’s justices 

t^easuacient of the peace, in case of need, and in the absence of the high 
force to repress sheriff, to take sufficient power of the county, to repress all unjust 
’‘'o!en?e^&c. violence, and duly to enforce the execution of this act. 

And to prevent confusion among persons assembled to save any 
ship, vessel, goods, or effects, as aforesaid, either for want of 
proper orders, or by contradictory orders; be it further enacted, 
That all persons so assembled shall conform in the first place to 
to^iveordere^ orders of the master or other officers or owners, or other per- 
whereanysball Sons employed by them; and for want of their presence or 
be Bbbpmbled in directions, then in the next place to the orders of the persons 

authcHrised this act, or the aforesaid act of Queen Anne, in the 
’ like manner, in the following subordination, as any of the said 

persons shall happen to be present; that is to say, in the first 
place, to the orders of any officer or officers of the customs; then 
of any officer or officers of the excis#; then of the sheriff or his 


Justice, in the 
absence of the 
ftherilT, may 


an 

violence, &c. 


Persons who 
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c1«puty ; then of any justice or justices of (he peace; then of tlie 
mayor or chief magistrate of any Corporation ; then of the coroner ; 
then of any commissioners of the land tax ; then of any chief con- 
stable; then of any petty constable or other peace olticers: And PrrsAnsnriln.tp 
any person whatsoever acting knowingly and wilfnlTy contrary to contniiv uior- 
such orders, shall forfeit any sum not exceeding five pounds, to be 
levied by wHtrant of one justice of the peace; and, in case of non¬ 
payment, the oiTender shall be committed to the House of Cor¬ 
rection for any time not exceeding three months# * 

Provided always, and it Is hereby enacted, That neither this Ri^rhuofiho 
act, nor any thing herein contained, shall any way extend to Crawn, ami uf 
deprive or prejudice Ills Royal Majesty, his heirs or successors, Ac*toli?Y*****^'** 
or any claiming under them, or any patentee or grantee of the wrrck,or>»ods 
Cro^n, dr atiy lord or lords of any manoror manors, or other per- shall i>e 
son Urhomsoever, of or in relation to any right which they or any Jr 
of them have ot may have or lawfully claim to any wreck or svr^ tJ th(*in. 
wrecks, or any goods which are or shall be flotsam, jetsam, or 
lagan, but that such respective rights shall be enjoyed in as full- 
ample, and beneficial a manner) in every respect, as R this aCt had 
never been made. 

And be It further enacted by the authority aforesaid, That the Kvamtnaiton 
officer of the customs tvho shall act in the preserving of any ship or »>> to hr 
vessel in distress, or the cargo thereof, shall, as soon as con* |!hip*^'"munerhrr 
venieritly may be, causeor procure all persons belonging to the said cargo, and o'wa- 
ship or Vessel, and others who can give any account thereof, or i«f ers, &c. 
the cargo thereof, to be examined upon oath before some justice of the 
peace, as to the tiUme or description of the said ship or vessef, and the 
names of thO/master, commander, or chief officer and owners there¬ 
of, and of the owners of the.said cargo, and of the ports dr places 
from or to which the said ship or vessel was bound, and the'occasion 
of the said ship^s distress ; which examination the said justices are and a ropy 
hereby required to take down in writing; and they shall deliver a thereof loTio 
true copy thereof, together with a copy of the said account of the 
goods, to the said officer of the customs, who shall forthwith the Admirali;, 
transmit the same to the secretary of the Admiralty for tjie time to be nub- 
being, who shall publish, or cause to be published in the next L^ndelTGii* 
London Gazette, so much thereof as shall or may be necessary for zeiic. 
the information of the persons interested or concerned therein. 

And be it further enacted by the authority aforesaid. That the The nets of 
beforementioned act of parliament made in the twelfth year of her Anna , and 4 
said late Majesty Queen Anne, and also an act made in the whrre^nu" 
fourth year of the reign of his late Majesty King George the First, altered by this 
for enforcing and making perpetual the beforemenlioiied act, and 
for inflicting the,^unishment of death on such as shall wilfully 
burn or destroy ships, shall in all things remain in full force, 
save only so far as the same are altered or changed by this 
present act. 

And be it further enacted by the authority aforesaid, That Commence- 
this act shall take place from the 3dtb day of September, in the year ut' tbu 
of our Lord 1753. 

Provided, That nothing in this act contained shall extend, or be This ort ni»i <» 
construed to extend, to that part of Great Britain called Scotland* 
vot. n# * 4 K 
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49 Geo. III. c. 122. 

j4n Jet for*preventing FramU and Depredations committed on 
Merchants^ Ship^OrenerSj and Underzcrilers^ hy Doatmen and 
others; and also for remedying certain defects relative to the 
adjustment of Salvage in England^ under an Act made in the 
txoelfthpear of Queen J^nne. —[20th June, 1809.] 

WHEREAS great deprecations have for many years past been 
committed by boatmen, pilots, hovellers, and others, on ships in 
distress and otherwise; and anchors, cables, and other property cf 
ships and vessels on the coasts and hi the harbours, bays, and 
rivers of England and Wales, and the town and harbour of Ber¬ 
wick-upon-Tweed, are oftentimes carried away or destroyed by 
such boatmen, pilots, hovellers, and others, or when found are not 
restored to the owners thereof; and great extortions are committed 
and exorbitant demands made upon the masters and owners of 
such ships for saving and preserving the same, to the great loss and 
injury of the ship-owners, merchants, underwriters, ond others 
concerned in shipping : May it therefore please your Majesty that 
it may be enacted; and be it enacted by the King’s most excellent 
Majesty, by and with the advice and consent of the Lords Spiri¬ 
tual an4 Temporal, and Commons, in this present parliament 
Pilots and assembled, and by the authority of the same, That from and after 
oiherstodei^ the 1st day of August, 1809, ail pilots, boatmen, hovellers, or 
ble^and'other Other persons who shall take up any ^anchors, cables, or any goods 
shipB'materials or merchandize which may liave been parted with, cut from, or left 

within any harbours, rivers, or bays, or on 
in the places to any of the coasts of this kingdom, whether the same ship or vessel 
be appointed shall be or shall have been in distress or otherwise, and which shall 
by 1118 act. weighed,'swept for, or taken possession of by any such 

boatman, pilot, hovelier, or other person, shall send a report in 
writing of the articles so found, and stating the marks, (if any,) 
thereon, and also an accurate and particular description of the 
bearings, distances, and situations, and time when and where 
the same were so found, to a deputy vice-admiral or his agent at or 
near to the port or place where such boatman, pilot, hovelier, 
or other person shall first arrive with such articles, within forty- 
eight hours after his or their arrival at such port or place, or 
b^ore he or they shall leave the port, if he or they shall quit it 
before that time shall expire ; and shall also within such period as 
aforesaid deliver such articles so found into a proper warehouse, 
or such other place as the vice-admiral of each county shall appoint 
for safe custody, until the saipe shall be claimed by the owner or 
owners thereof, or his, her, or their agent or agents, and the 
salvage, together with such other charges and expences as are here¬ 
inafter directed to be paid in respect, of such articles paid by him 
or them, security given for the payment thereof, to the satis¬ 
faction of the salvor or salvors thereof; and every such pilot. 
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boatman, hoyeller, or other person yrho shall wilfully and fraudu¬ 
lently keep possession of or retain, or conceal or secrete any 
anchors or cables so found, weighed, swept for, or taken possession 
of as aforesaid, and shall not report and deliver the same at some 
proper warehouse or other place in the manner aforesaid, and 
within the time hereinbefore limited, shall on conviction be ad¬ 
judged and deemed guilty of receiving goods knowing them to 
have been stolen, and shall suffer the like punishment as if the 
same had been stolen on shore. 

II. And be it further enacted, That every deputy vice-admiral, 
or his agent, to whom any such report shall be sent, shall within 
two days forward the same, or a true copy thereof, to the secretary 
of the Corporation of the Trinity House of Deptford Strond in 
London ; and the same shall be placed by him in some conspicuous 
situation, for the inspection of all persons choosing to inspect and 
examine the same. 

HI. Provided always. That no report shall be forwarded by 
such deputy vice-admiral or Ids agent to the said Corporation of the 
Trinity House of Deptford Strond, until the articles so to be de¬ 
posited as aforesaid, for and in respect of whicJi a report is 
required to be made as hereinbefore is directed, shall amount in 
value to the sum of twenty pounds. 

IV. And be it further enacted, That it shall be lawful for any 
deputy vice-admiral, or his agent, to seize and detain any such ar¬ 
ticles as shall not have been reported in the manner hereinbefore 
directed ; and, upon such seizure such deputy vice-admiral, or his 
agent, shall deposit the same in the warehouse or other place to be 
appointed as aforesaid, and shall within two days thereafter send 
a report in writing of the articles so seized, and stating the marks, 
Hf any,) thereon, to the said Corporation of the Trinity House of 
Deptford Strond as before directed, to be made public as aforesaid; 
and every such deputy vice-admiral, or his agent, so seizing, who 
shall not make such report as aforesaid, within two days after 
seizures as aforesaid, shall, on conviction before any justice of the 
peace or magistrate, upon the oath of one credible witness, or on 
the confession of the party offending, forfeit and pay the sum of 
twenty pounds for every such neglect, together with double the 
value of the goods so seized; one half of which penalty shall be 
paid to*the informer, and the other half to the poor of the parish 
or township where such offence shall be committed ; and every 
deputy vice-admiral, or his agent, wha shall make any such 
seizure, without any previous information being given to such de¬ 
puty vice-admiral or his agent, shall, on the same articles being 
claimed by and delivered to the owner thereof, or his or her agent, 
be entitled to receive such sum of money as shall be equal to one 
third part of the value thereof. 

V. Provided always, and be it further enacted, That if the 
owner and deputy vice-admiral or agent so seizing cannot agree 
on the value of the articles, such val^ shall be ascertained in like 
manner as in hereinafter directed with regard to lalvsge. 

VI. Provided abo, and be it further enacted, That if any such 
seizure shall have been made in consequence of any information 
given to any such deputy vice-admiral or his agent, the deputy 
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Tice-atlmiral or his agent so sbizing, shall only he entitled to re* 
ceive from the owner or their agents of the articles one-sixth part 
of the Talue thereof, and one other sixth part of such value shall be 
paid to the person vrho shall have given the information, the value 
of such articles to be ascertained in manner aforesaid. 

yil. And be it further enacted, That if any sut^h articles so re¬ 
ported and delivered into the warehause or other place as afore¬ 
said shall not be claimed within a year and a day after such report 
slmli^havc been transmitted to the said Corporation of the Trinity 
House of Deptford Stroud, as before-mentioned, the same shall be 
sold, and a certificate of such sale shall be delivered to the pur* 
c^lBser thereof, under the directions of the High Court of Admi* 
ralty, and the monies arising from the sale thereof be applied in the 
manner directed in and by an act passed in the twelfth yeur'of the 
reign of her late Majesty Queen Anne, intituled An Act for pre¬ 
serving all such Ships and Goods thereof, which shall happen to be 
found on shore, or stranded on the Coasts of this Kingdom, or any 
other of Her Majesty’s dominions ; and if the same shall have been 
seized by the deputy vice-admiral or his agent as aforesaid, then 
the deputyl vice-admiral or agent so seizing, and the person who 
shall have given such Information as shall have led to the seizure 
(if any such information shall have been given) shall be equally 
entitled to the salvage which shall be allowed by the High 
Court of Admiralty to the salvors in the case of unclaimed 
property. 

VllL And be it further enacted, That if the salvors of any such 
articles onany goods so found^ weighed, swept for, or taken pos¬ 
session of as aforesaid, and so lodged and reported as aforesaid, 
and the owner or owners thereof, or his, her, or their agent or 
agents, cannot agree respecting the amount of salvage to be paid 
for or in respect of the same, or the value thereof, as the case may 
be, then the matter in diflereiice shall be determined by any two 
justices of the peace residing near to the place where such articles 
or goods shall be deposited ; and such justices shall begin to pro¬ 
ceed ill their enquiry ^is to such matters In dispute, within forty- 
eight hours after such dilVoreiice shall be referred to them for their 
determination thereof; and if they cannot agree respecting the 
same, then it shall be lawful for them to nominate any thjrd per¬ 
son conversant in maritime aflairs, at their option, who shall ascer¬ 
tain the amount of the salvage to be paid, or the value thereof, as 
the case may be, within forty-eight hours after he shall have beeW 
so nominated as aforesaid; and the said justices and such third 
person so nominated as aforesaid shall have ftill power and authority^ 
whenever they see occasion, to examine the ^larties or their witnesses 
upon oath, which oath they are hereby authorized to administer. 

IX. And be it further enacted, That it shall also be lawful fo^ 
the said justices to decide in the like manner, and within the same 
time as Is herein-beforedirected, with regard to salvage on all claims 
and.demanda whatsoever which shall or may after the Ist'day of 
August 1809, be made by pilots, boatmen, and other persons, for 
services of any description (e«cept pilotage) to be rendered by them 
to any ship or vessel, as well for carrying off from the-shore ta 
such ship or vessel any anchors, cables, or other stores, from any 
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port or ports of the coast of England and Wales, and Berwick-' 
upon-Tweed, or for the saving and preserving any goods or mer¬ 
chandise which may have been wrecked, stranded,* br cast away 
from any ship or vessel, or for being instmniental in ekving the life 
or lives of any person or persons on board the said ship or vessel,' 
the master, owner, or owners of snch ship or vessel, or his, her, or 
their agent or agents beshg present with such justices; and that 
the said justices, or such other person so appointed as aforesaid, 
shall have full power and authority to hear and determine on all 
cases whatever oC services rendered by pilots, boatmen, and others 
to ships or vessels (except pilotage) whether such ships or vessels 
shall at the time be in distress or not, and that they shall have the 
like power of examining the parties or their witnesses upon oath as 
last herein-before directed; and the decision of such justices, or of 
the person so to be by them appointed as aforesaid, shall be final 
and conclusive on all parties, save and except mi such cases in 
which an appeal shall be interposed by either party to the High 
Court of Admiralty, such appeal to be interposed within thirty 
days after the awara of the justices or such person so appointed as 
aforesaid. 

X. And be it further enacted, That in case the person or per¬ 
sons so claiming to be entitled to salvage, or the party or par¬ 
ties who is or are to pfly the same, or their agents, shall be dissa¬ 
tisfied with such award and decision of the justices, or of the per¬ 
son so to be nominated by them as aforesaid, it shall be lawful for 
either of them respectively, within, forty-eight hours after such 
award is made, but not afterwards, to declare to the justices, or 
such other person to be nammated by them as aforesaid, his, her, 
or their desire of obtaining the judgment of the High Court of 
Admiralty respecting the said salvage; and thereupon the person or 
jiersons so claiming to be entitled to salvage shall be compelled to 
proceed within thirty days from the date of such award, by taking 
out a monition against the adverse party ; but jn such case the said 
justices are hereby rec^uired and empowered to deliver to the owners 
and proprietors, or their agents, any such anchor or cable, goods, or 
other articles'respecting which any claim for salvage shall be made 
upon the owners or proprietors thereof, his, her, or their agent, giving 
good and sdiheient bail in double the amount of the value of the 
articles in respect of which such salvage shall be claimed, and 
which bail shall be taken by a commissioner for taking examina¬ 
tions in prize causes, if there shall 'be one in the port or place 
where such dilference shall arise: but if there shall be no such com¬ 
missioner there, then the said justices to whom such diderence shall 
have been referred, or either of them, er any other of His Majes¬ 
ty’s justices of the peace, are and is hereby authorized to take the 
same ; and the commissioner or justice who shall take such bail shall 
certify the same according to the form contained in the schedule 
hereunto annexed, and transmit the same without delay to the 
H>gh Court of Admiralty, together with a true certificate in writ¬ 
ing of the gross value of the whole of the articles respecthig which 
salvage shall be claimed, and also a copy of such proceedings and 
awards on unstamped paper, certified under the hand of such 
commUsloner or justiuc taking the bail as aforebuid; and the same 
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shall be admitted by such Court of Admiralty as eridence to the 
cause. 

XI. And be it farther enacted, That it shall and may be lawful 
for the persoos goto be nemed by the said justices as aforesaid, who 
shall decide on the ameoot of saWage to be paid, or on the Talue 
of the articles, or on the remane^on to be made to persons 
rendering assistance to ships or vessels, or persons as aforesaid, to 
demand and receive of and from the owner or owners of the arti¬ 
cles saved, or of the ships or vessels in behalf of which the services 
may have been rendered, or his^ her, or their agents or agent, a 
earn of money not exce^ing two pounds two shillings each; and 
such owner or owners, or his, her, or their agent or agents, shall, 
and is, and are hereby required to pay to the penons so to be by 
the said justices nominated as aforesaid such fee or reward imme¬ 
diately after he shall hare made his award or decision, and on deli¬ 
very of the same. 

Xn. And be it further enacted, That if any person or persons 
shall, from and after the Ist day of August, 1809, wilfully cut away, 
cast adrift, remove, alter, deface, sink, or destroy, or shall do or 
commit any act with intent and design to cut away, cast adrift, 
remove, alter, deface, sink, or destroy, or In any other way injure 
or conceal any buoy, buoy-rope, or mark, belonging to any ship 
or vessel, or which may be attached to any anchor or cable belong¬ 
ing to any ship or vessel whatever, whether in distress or otherwise, 
such person or persons so offending shall, on being convicted of 
such otfeace, be deemed and adjudged to be guilty of felony, and 
shal) be liable to be transported for any term not exceeding seven 
years ; or, in mitigation of such punishment, to bfi imprisoned for 
any number of years at the discretion of the court In which the 
conviction shall be made. 

XIII. And be It farther enacted. That if any person or persons 
shall knowingly and wilfully, and with intent to defraud and in¬ 
jure the true owner^ or owners thereof, or any person interested 
therein as aforesaid, purchase or receive any anchors, cables, or 
goods, or merchandise, which may have been taken up, weighed, 
swept for, or taken possession of, whether the same shall have be¬ 
longed to any ship or vessel in distress or otherwise, or whether 
the same shall have been preserved from any wreck, If the direc¬ 
tions herein-before contained with regard to such articles shall not 
have been previously complied with, such person or persons shall 
on conviction thereof be deemed guilty of receiving stolen goods, 
knowing the same to be stolen, as if the same had been stolen ou 
shore, and suffer the like punishment as for a misdemeanor at 
the common law, or be liable to be transported for seven years, 
at the discretion of the court before which he, she, or they shall 
be tried. 

XIV. And be it further enacted, That in case the master, mate, 
or crew of any ship or vessel bound to parts beyond the seas, shall 
find and take on board of such ^ip or vessel any anchor, cable, 
or any goods or merchandise, or ^all receive any anchor, cable, or 
any goods or merdiandise on board of such ship or vessel, from any 
other person or pmons who may have found the same, knowing 
the same to have been so found, the master, mate, or other person 
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having the command of such ship or'vessel, shall make a true entry 
in the log book of such ship of the description of the articles so und tode^ft 
found or taken on board as aforesaid, stating the marks (if any) them, 
thereon, and the bearings and distances, and other minute descrip¬ 
tion, and the time when and* where the same were found and taken 
on board; and also shall at the first possible opportunity transmit 
a report in writing containing a true copy of snch entry in Ae log 
book of the said ship or vessel to the said Corporation of the 
Trinity House of Deptford Strond; and, on the return of such ves¬ 
sel to any port in England or Wales, or Berwick*upon-Twe^, he 
shall deliver the same articles into the possession of a deputy vice- 
admiral, or his agent in or nearest to such port, with the like re¬ 
port as is herein-before directed ; and such deputy vice-admiral, or 
agent, is here^ required to transmit such report to the said Corpo¬ 
ration of the Trinity House at Deptford Htrond, to be placed by the 
said Corporation for inspection in like manner as aforesaid ; and If 
the same shall not be claimed by the owner or owners thereof, or 
his, her, or their agent, within a year and a day after such r^ort 
shall be traosmitted, the same shall be sold end disposed of accord¬ 
ing to law with regard to unclaimed property; and in default iVnallyfor 
thereof, or if the master of such ship or vessel shall sell or dispose makingdefauU. 
of such anchor, cable, goods, or merchandise to any person or per« 
sons whomsoever, or shall not upon his first return to any port with¬ 
in England and Wales, or Berwick-upon-Tweed, report and de¬ 
liver the same according to the provisions of this act, he shall for 
every such offence, on Iming thereof lawfully convicted before any 
justice of the peace or magistrate oq the oath of one credible wit¬ 
ness, or on the confession of the party offending forfeit and pay any 
sum not exceeding two hundred pounds, nor less than fifty pounds, 
one half of which penalty *9hall be paid to the informer, and tho 
other half to the president and governors for the relief and support 
of such maimed and disabled seamen, and of tho widows and child¬ 
ren of such as shall be killed, slain, or drowned in the merchants’ 
service, under an act of parliament made in the twentieth year 
of the reign of his late Majesty King George tho Second, in¬ 
tituled An Act for the Relief and Support of maimed and dis- *iOGro. 2. 
abled Seamen, and the Widows and Children of stfeh as shall be 
killed, slain, or drowned, in the Merchants’ Service; and shall also 
forfeit and pay double the value of such articles to the owners or 
owner thereof. 

X And be it further enacted, That it shall and may be lawful to bo paid 
for the deputy vice-admiral or his agent, who shall make the re- <*®P*»*‘^* 
port required by this act to the said Corporation of the Trinity 
House of Deptford Strond as aforesaid, to receive of and from the 
owner or owners of the articles in respect of which the report shall 
be made, or if the same are not claimed, then out of the produce of 
the sale thereof, the sum of one pound one shilling for each report; 
and that it shall also be lawful for the secretary or other proper 
officer of the said corporation of the Trinity House of Deptford 
Strond to receive in like manner as last mentioned the sum of oue 
pound one siiilUng for each report so to be received by the said cor¬ 
poration, and to be made public by them as aforesaid, which last 
niPiiUoned sum shall be paid to the said deputy vice>admiral or Ins 
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a^ent, before the delivery of the goods^ and accounted for by him 
to the Trinity House. 

XVI. And whereas pilots, hovellers, boatmen, and other persona 
ill small vessels have for many years Conveyed anchors and cables 
which may have been weighed, swept for, or taken possession of by 
them as aforesaid, or which they may have purchased of other per« 
sons, knowing them to have been weighed, swept for, or taken pos« 
session of without being reported as aforesaid, to foreign countries, 
atid t|)ere sold and dlspos^ of to the manifest injury, and loss of 
the owners thereof; for remedying whereof be it further enacted. 
That every pilot, hoveller, boatman, or the master of any such 
vessel, who shall convey after the said 1st day of August, 1809, 
any such anchor or cable to any foreign port, harbour, creek, or 
bay, and there sell and dispose of the same, shall be deemed and ad¬ 
judged guilty of felony, and shall be transported for any term not 
exceeefing seven years. 

XVIi* And be it further enacted, That all persons, who shall 
trade or deal in buying and selling anchors, cables, sails, or old 
junk, old Iron, or marine stores of any kind or desr|iptioo, shall 
have their names with the words J^eaier in Marine Stores” 
painted distinctly in letters of not less than six inches in length upon 
the front of all their storehouses, warehouses, and other deposits for 
such goods; and, in defaultof their so doing they shall, on conviction 
before any justice or justices of the peace, or magistrate or magis¬ 
trates of any jurisdiction where such storehouse, warehouse, and 
depot shall be, upon the oath of one credible witness, or on con¬ 
fession offthe party oiTending^ forfeit and pay a sum not exceed¬ 
ing twenty pounds, nor less than ten pounds, one half of which pe¬ 
nalty shall be paid to the informer, and the other half to the poor 
of the parish or township where such otlencc shall be committed; 
and that it shall jiot be lawful for such dealers or traders to cut up 
any cable, or any part of a cable, exceeding five fathoms in length, 
or uncant, untwine, or unlay the same into junk or pniier-stulT, on 
any pretence w'hatsoevcr, without first obtaining a permit from some 
justice of the peace oV magistrate residing near to the residence of 
such dealer, which permit shalL not be granted unless an affidavit 
bhali have been made that the cable so intended to be cut up had 
been purchased, and without fraud, by the party so in¬ 

tending to cut up the same, and without any knowledge or suspi* 
cion on his or her part that the same had been or were dishonestly 
come by ; and in which affidavit shall also be specified the particu¬ 
lar quality and description of such cable, and the name or names of 
the seller or sellers thereof, which affidavit shall be recited and set 
forth at length in the permit thereupon granted, on paip of forfeiting 
for the first offence any sum not exceeding twenty pounds nor less 
than ten pounds, an^ for every second or further ofience any sum not 
exceeding fifty pounds nor less than twenty pounds, to be reco¬ 
vered before any justice of the peace, and one half thereof to go to 
the informer, and the other half to the poor of the parish in which 
such oifence shall have been committed* 

XVIII* And be it farther enacted, That, for the more effectual 
prevention of such frauds, all dealers in such marine stores as afore-* 
s^id shell keep a book Qt books fgirly written, in which entries 
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shall be from time to time regularly made .of all such old marine 
stores as shall be by them from time to time bought, containing a 
true account and description of the times when the same were so 
respectively bought by them, and of the names and pla^s of abode 
of the respective sellers thereof: And before any person who shall 
obtain such permit for the cutting up of any such cable (as herein¬ 
before required to be obtained) shall proceed to cut up the same by 
virtue thereof, tiiefe shall be published by the space of one #eek 
at least before the cutting up the same, one or more advertisembnt 
or advertisements in some public newspaper, printed nearest to the 
storehouse, warehouse, or dep6t where the articles shall be depo¬ 
sited, notifying that such party had obtained such permit for the 
purpose of cuuing up such cable, and of such kind and quality as 
therein described, and also specifying the place where such articles 
shall be depossted; whereupon it shall be lawful for all and every 
person or persons who may have just cause to suspect that such 
articles are the property of such person or persons, and shall have 
veriAed upon oath the fact of such his, her, or their suspicion be¬ 
fore any justice of the peace or magistrate residing near to the said 
storehouse, warehouse, or depot, by warrant for that purpose 
thereupon granted, to require of and from such dealer who shall 
have so advertised, and sliall be so sworn to be'suspected as afore¬ 
said, the production and examination of the book or books of en^ 
tries hereby required by him or her to be kept, and inspect and ex- 
nmiiic the cables described in such permit; and Incase any such 
tclealer, when so thereunto required as aforesaid, shall n^lect or 
refuse to produce to the person named in such warrant as the {ler- 
son on whose oath the same shall have been obtained, the book or 
books containing the entriel of such dealer so required to be made 
therein as aforesaid, or shall neglect to keep any such book or 
books in which entries containing accounts of the several partiud- 
lars herein-before required to be entered shall be made, or to per¬ 
mit such inspection or examination as aforesaid, or shall after ob¬ 
taining such permit for the cutting up of any aucb cable, and be¬ 
fore the cutting up of the same, neglect to publish such one or 
more advertisement or advertisements relative thereto as is herein¬ 
before directed and required, the dealer or dealers so oiiending in 
all or any of the particulars herein-before mentioned shall forfeit 
and pay for every such offence, being his, her, or their first offence, 
any sum not exceeding twenty pounds, uor less than ten pounds, 
and for every second or further offence any sum not exceeding 
Afty pounds, nor less than twenty pounds, one half of which pe¬ 
nalty shall, on conviction before any justice of the peace or magis^ 
Irate residing near as aforesaid, be paid to the itifdrmer, and the 
other half to the poor of the parish or township in which such oU 
fences shall be committed; and in case any of the penalties by 
this act imposed shall not be paid, with the charges incident to the 
conviction, immediately upon such conviction, the same shall and 
may be levied by warrant under the hand and seal of such justice 
of the peace or magistrate, upon the goods and chattels of any such 
o Aender or offenders; and In case no sufficient distress shall be found, 
then every such offender or offenders shall and may be committed by 
any such justice of the i^ace or magistrate as aforesaid, to gaol, iu 
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case of any first ofieuce for the space of six calendar months^ aod 
in case of any second or further offence for the space of twelve 
calendar months, unless the said penalty and the charges shall be 
sooner paid. 

XIX. And he it farther enacted. That from and after the Ist 
day of August 1809, all manufacturers of anchors and hedge an¬ 
chors shall place his, her, or their name or names, together with a 
progressiTe number, and also the weight of the anchor, in legible 
characters upon the crown, and also upon the shank under the stock 
of each anchor which he, she, or they shall manufacture, and shall 
also place his, her, or their name or names, together with a num¬ 
ber, and also the weight of the kedge anchor upon the crown, and 
also upon the shank near to the stock of every kedge anchor which 
he, she, or they shall manufacture; and in case any such manu¬ 
facturer shall neglect to place such name, number, or weight, in 
the manner herein-before directed and required, every such person 
or persons so offending shall, on conviction before any justice of 
the peace or magistrate, on the onth of one credible witness, or 
on the confession of the party so offending, forfeit and pay any 
sum not exceeding five pounds nor less than forty-shillings, one half 
of yrhich penalty shall be paid to the informer, and the other half 
to the poor of the parish or township in which such offence shall 
be committed. 

XX. And, for the more easy and speedy conviction of 
offenders against this act, be it farther enacted, That all and 
every justice and justices of the peace before whom any person 
shall TO convicted of any offence against this act, shall and may 
cause the conviction to be drawn up according to the following 
form; videlicet^ 


^ BE it remembered, That on the ^ay of 

^ in the year of our Lord A, B. 

< is convicted before me [or, us] 

*one [or, two, asithe case ma^ do,] of His Majesty’s justices of 
^ the peace for the [here specify 

^ the offence^ and the time and place when and where committed^ 
^ as the case maybel contrary to an act passed in the forty-ninth 
^ year of the reign of King George the third, intituled [here insert 
* the title of this ac£\m Given under my hand and seal [or, our 
^ hands and seals,] the day and year first above written.’ 


Appeal from 
conviction to 
the general 
quarter ses* 
sions. 


And no certiorari or other writ or process for the removal of any 
such conviction, or any proceedings thereon, into any of His 
Majesty’s Courts of Record at. Westminster, shall be allowed or 
granted. 

XXI. And be it further enacted, That it shall and may be law¬ 
ful to and for any person or persons so convicted by any justice or 
justices of the peace before-mentioned of any offence or offences 
against this act, within three calendar months next after such con¬ 
viction, to appeal to the justices f the peace assembled at the gene¬ 
ral quarter sessions holden for the county, city, or place where the 
matter of appeal shall arise, first giving ten days’ notice of such ap¬ 
peal to the person or persons appeal^ against, and of the matter 
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thereof, and entering into a recognizance before Bome jnstloe of the 
peace for such county, city, or place, with two sufficient sureties 
conditioned to try such appeal, and for abiding the determination 
of the court therein; and such justices at the geoeral^quarter ses* 
sions shall, upon due proof of such notice haTliig been giTOB, and 
recognizanee entered into, hear and determine the matter of such 
appeal, and may either confirm, or qnash and annul tlys said con- 
Tiction, and award such costs to either party as to them shall seem 
just and reasonable; and the decision of the said justices therein 
shall bo final, binding, and conclusive; and no proceeding to be 
had or taken in pursuance of this act shall be quashed or vacated 
for want of form only, or be removed by ceriiorarif or any other 
writ or process whatsoever, into any of his Majesty's Courts of Re¬ 
cord at Westminster or elsewhere, any law or statute to the con¬ 
trary thereof in any wise notwithstanding. 

XXIT. Provided always, and be it further enact^, That the 
inhabitants of any parish, township, or place shall be deemed and 
taken to be competept witnesses for the purpose of proving the 
commission of any offence against this act, within the limits of such 
parish, township, or place, notwithstanding the penalty incurred 
by such offence, or any part thereof, is or may be given or a||)li- 
cable to the poor of such parish, township, or place, or otherwise 
for the benefit or use, or in aid or in exoneration of such parish, 
township or place. 

XXlll. And be it further enacted, That all felonies, misde¬ 
meanors, and other offences under this act, shall and may be laid 
to be committed, and shall be tried fn any city or county (being 
a county) where any such article, matter, or thing in relation to 
which such offence shall Karw been committed, shall l|ave been 
found in the possession of the person committing the offeoce; 
or, if the same shall have been sold in foreign parts, then in the 
country or place in which the person selling the same shall reside. 

XXIV. Provided always, and be it further enacted, That no¬ 
thing in this act contained shall extend, or be dbnstrued to extend, 
to or be in force within the limits specified and directed in an act 
passed in the forty-eighth year of the reign of his present Mmesty, 
intituled An Act for preventing the various Frauds and Depredations 
committed on Merchants, Ship-owners, and Underwriters, by Boat¬ 
men and others, within the jurisdiction of the Cinque Ports, and 
also for remedying certain Defects relative to the adjustment of 
Salvage under a Statute made hi the Twelfth Year of the reigu of 
Her late Majesty Queen Anne, or in any manner to affect any of 
the provisions of the said act; but the said recited act siiall remain 
in full force within the limits therein specified, as if this act bad 
not been passed. 

XXV. Provided also, That nothing in this act contained shall 
extend, or be construed to extend, to repeal, take away, or alter 
any of the clauses, powers, or provisions contained in an act of 
parliament, made in the forty-eighth year of the reign of his pre¬ 
sent Majesty, intituled An Act for the belter regulation of pilots, 
and of the pilotage of ships and vessels navigating the British seas, 
but that the said act shall remain in full force as if this act had not 
been passed* 
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XXVI. Provided also, and it is hereby further declared, That 
this act or any thing herein contained shall not extend, or be con¬ 
strued to extend, to the taking away, abridging, prejudicing, or im¬ 
pcaching in rny manner whatever the jurisdiction of the High Court 
of Admiraltyof England, or the jurisdiction of the Admiralty Court 
of the Cinque Ports, two ancient towns and their members, or of 
theAdmiralty Court of the borough of Great Yarmouth, In the 
county of Norfolk, or of the Admiralty Court of the borough of 
Dunwich, in the county of Suffolk, or of the Admiralty Court of 
the borough of Southampton, in the county of Hants, or of the 
Admiralty Court of the borough of Southwold, in the county of 
Suffolk, or of the Admiralty Court of the borough of Lynn 
llegis, in the county of Norfolk ; but that it shall and may be 
lawful for the said Courts respectively, and the judge or judges 
thereof for the time being, to have, use, exercise, and enjoy juris¬ 
diction over all such matters, rights and offences as they liave here¬ 
tofore had, used, exercised, niiil enjoyed, as fully and effectually 
to all intents and purposes whatever, as if this act had not been 
made, any thing herein contained to the contrary thereof in any 
wise notwithstanding. 

XXVU. Provided also, and it is hereby enacted, That neither 
this act, nor any thing herein contained, shall any ways extend, or 
be construed to extend, to deprive, or in any ways prejudice the 
rights of ilis Majesty, his heirs or successors, or any claiming 
under them, or any of them, or any patentee or grantee of the 
Crown, (Or any lord or lords, or lady or Indies of any manor or 
manors whatsoever, but that such respective rights shall be enjoyed 
in as full, ample, and beneficial a mariner, in every respect, as if 
this art had never been made. * 

XXVlir. Provided also, and it is hereby further enacted and 
declared, That this act, or any thing herein contained, shall not 
extend, or be construed to extend, to the taking away, abridging, 
hindering, prejudicing, or impcaching of any grant, liberties, 
franchises, and privileges heretofore granted to and vested in the 
Corporation of the Trinity House of Deptford Stropd, but that tho 
said Corporation shall bold and enjoy the same, as fully and 
effectually, to all intents and purposes, as they might have done in 
case this act had never been made, any thing herein contained to 
the contrary thereof in any wise notwithstanding. 

XX]X. Provided also, and it is hereby further enacted and de-* 
dared. That this act, or any thing herein contained, shall not 
extend, or be construed to extend, to the taking away, abridging, 
hindering, prejudicing, or impeaching of any grant, liberties, fnan- 
chises, and privileges heretofore granted to and vested in the 
Cor|>oration of the Trinity House of Kingston-upon-Hull, or in 
the masters, wardens, and brethren of the Trinity Houses of New¬ 
castle-upon-Tyne and Scarborough respectively, but that the said 
Corporation, and the said masters, wardens, and brethren, shall hold 
and enjoy the same, as fully and efiectually, to all intents and 
purposes as they might have done in case this aot had never been 
made, any thing herein contained to the contrary thereof in any 
wi*<e iiolwithhtanding. 

XXX. Piovidcd ai^o, and it is hej^oby further enacted and 
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declared, by the authority aforesaid, That nothing in this art shall 
extend, or be construed to extend, to prejudice or take away any 
right, property, authority, or jurisdiction of the mayor of the city 
of London, or of the mayor and commonalty and citizens of the city 
of London, to, in, and upon the liivers of Thames and*Medw^'. 

XXXL Provided also, and be it hefeby further enacted, That 
nothing in this act contained shall extend, or be construed to 
extend, to those parts of the United Kingdom of Greati^ritain and 
Ireland, called, Scotland and Ireland. • 

XXXn. And whereas it is expedient that the like means of 
conclusively adjusting and recovering the quantum of the monies 
or gratuities to be paid to the said several persons acting or being 
employed in the salvage of any ship or vessel, or the materials or 
stores belonging thereto, or goods or persons on board thereof, 
should subsist, and be by law applicable in cases where the saltors 
shall have acted under and by the employment and authority of any 
magistrate, or of the commander or other superior olTicers, mariners, 
or owners of any ship or vessel in distress, as are now by law pro¬ 
vided for adjusting the quantum of such monies or gratuities which 
shall have become due in cases where application shall [have 
been first made to the officers of the customs, or other the officer or 
olUcers in that behalf named and appointed in and by a certain act 
made in the twelfth year of the reign of Queen Aiine, intituled An 
Act for preserving^ all such ships and goods thereof, which shall 
happen to be forced ashore or stranded upon the Coasts of this 
kingdom, or any other of Her Majesty’s dominions; and where 
such assistance shall thereupon have ^een rendered, in pursuance 
t)f the provision of that statute; be it therefore enacted, That from 
and after the 1st of August, J80£}, all and every the means which 
in virtue of the said last-mentioned act subsist, and may now be 
by law applied for the conclusively adjusting, and for the recover¬ 
ing of the quantum of the monies or gratuities to be paid to the 
several persons acting or being employed in the salvage of any ship 
or vessel, or the materials or stores belonging thereto, or goods, in 
Cases where application shall hate been first made pursuant to the 
said act to officers of the customs, or other the officer or officers in 
that behalf mentioned, and assistance shall have been thereupon 
rendered and had in pursuance of the provisions of the said act, 
shall be by law applicable and available in like manner, to all 
intents and purposes, in cases where the salvors shall have acted 
under and by the employment and authority of any magistrate, or 
of the commander or other superior oflicers, mariners, or owners of 
any ship or vessel in distress, although no such application shall 
hare been made to, not any authority or assistance derived from 
any oflicers of the customs, or other the oflicer or officers in the 
said statute in that behalf mentioned; and thereupon upon pay* 
ment or tender and refusal of the quantum of the monies or gra¬ 
tuities to be paid to the several persons who shall have acted or 
been employed in such salvage, or in case such |)aynient or tender 
cannot be made, on security'being given for the true payment 
Ihereof, to the satisfaction of the justices who shall have adjusted 
such quantum or gratuities, it shall not be lawful for any oHiret of 
the customs, or other person or persras having the possession or 
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custody of such ship, Tcssel^ materials, stores, or goods, any longer 
to retain the possession or custody of the same, or any part thereof, 
by reason or pretence of any claim or right to a compensation or 
gratuity of such salvage as aforesaid, or f^or having acted or been 
employed therein. 

XXXIII. And be it further enacted, That this act shall be 
deemed and taken to be a public act, and shall be judicially taken 
notice of as such by all judges, justices, and other persons whom- 
sc^ver, without being specially pleaded. 

XXXIV. And be it farther enacted, That this act shall con¬ 
tinue in force for seven years from the passing hereof* 


SCHEDULE to which this Act refers. 


ON the day of in the year of 

our Lord before me 

at In the county of 

noffic.] A* JS* [Here insert the names of the salvors 
against and name the stores and other articles; {id est) anchors and 
cables^ Sfc, as the case ma^ dc,] certain goods and merchandizes 
lately found aud taken possession of and belonging to the said 
ship whereof was master, and also 

against the said * master and the 

owners, [or, if the owners alone amfar by themselves or agents^ 
then leave ovt the master's name'} of the said goods and merchan¬ 
dize in a cause of salvage* [Master^s name,} On which day ap¬ 
peared personally of 

and of 

who produced themselves as sureties for the said 

' the master and for the owners of the 

said goods and merchandize, and submitting themselves to the 
jurisdiction of the High Court of Admiralty of England, bound 
themselves, their heirs, executors, and administrators, for the said 
master aud owners of the said goods and merchandize, in the sum 
of of lawful money of Great Britain, unto 

the said to answer such salvage and expences, 

or the value of the goods as the case may be, as shall be hereinaf¬ 
ter decreed by the said Court, according to the tenor of the act in 
that case made and provided; and, unless they shall so do, they 
hereby consent that execution shall issue forth against them, their 
heirs, exeentors, and administrators, goods and chattels, wherever 
the Mine shall be found, to the value of the sum above-mentioned* 

This bail was duly taken, acknowledged, and re-" 
ccived at the tim^ and place above wHtten, before j 
me ^he undersigned commissioner; and I do believe j 
and consider the persons above-mentioned sufficient! 
security for the said sum of 
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No. I. 

Form of a FoUomry Boride 

jKnow all men by these presents, that I, 17., commander and 
two-thirds owner of the ship Exeter, for myself, and C. remain¬ 
ing third owner of the said ship, am held, and Urmly bound unto 
E* F.y in the penal sum of two thousand pounds sterling, for the 
payment of which well and truly to be'made unto the said E. JP*, 
his heirs, executors, administrators, and assigns, 1 hereby bind my¬ 
self, my heirs, executors, and administrators, firmly by these pre¬ 
sents. In witness whereof 1 hare h^eunto set my hand And seal, 
this 14th day of December, in the year of our Lord 1706* 

Whereas the above bound»^. JB. hath taken up and received of 
the said E» the full and jusi sum of one thousand pounds ster¬ 
ling, which sum is to ruu at respondentia on the block and freight 
of the ship Exeter, whereof the said is now piaster, from the 

port or ro^ of Bombay on a voyage to the port of London, hav¬ 
ing permission to touch, stay at, and proceed to all ports and 
places within the limits of the voyage, at the rate or premium of 
twenty-five per cent (95 per cent.') for the voyage. In considera¬ 
tion whereof usual risks of the seas, rivers, enemies, fires, pirates. 
See. are to be on account of the said E. F. And for the further 
security of the ^id E. JP., the said A. B. doth, by these presents, 
mortgage and assign over to the said E. F.^ his heirs, executors, 
administrators, and assigns, the said ship Exeter, and her freight, 
together with all her tackle, apparel, Ac. And it is hereby de¬ 
clared, that the said ship Exeter, and her freight, is thus assigned 
over for the security of the respondentia taken up by the said A. R., 
and shall bo delivered to no other use or purpose whatever until 
payment, of this bond Is first made^ with the premium that may 
become due thereon. 

Now the Gondition of this obligation is such, that if the above 
bound A. il«, his heirs^ executors, and administrators, shall and 
do well and truly pay, or cause to be paid unto the'said £. jP., 
or to his attornies in London* legally authorised to receive the 
same, their executors, administrators, or assigns, the full and just 
sum of one thousand pounds sterling, being the principal of this 
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bond, together with the premium which shall become due there¬ 
upon, at or before the expiration of ninety days after the safe ar- 
HtuI of the said ship Rxeter at her moorings in the river Thames; 
or, in case of the loss of the said ship Kxeter, such an average as 
by custom %hall have become due on the saWage; then this obli¬ 
gation to be void and of no effect, otherwise to remain in full force 
and virtue. Having signed to three bonds of the same tenor and 
date, the one of which being accomplished, the other two to be."' 
vokl and of no effect* 

A, J?. for self> j c* 
and a D. J 

' Signed, sealed^ and delivered, 
where no stamped paper is 
to be had, in the presence 
of ' 



No. II. 

Farm of a Bottomry BilL 

TO all tneti to whom these presents shall come I, A, H., of Bengal, 
mariner, part-owner and master of the ship called the Kxeter, of 
the burden of five hundred .tons, and upwards, now riding at an¬ 
chor in Table-Bay, at the Cape of Good Hope, send greeting. 

Whereas I, the said A, B., part ojvuer and master of the afore¬ 
said ship called the Exeter, now in prosecution of a Voyage from 
Bengal to the port of London, having put Into Table-Bay, for the 
purpose of proci)ring provision and other suppHea necessary for the 
continuation and performance of the voyage aforesaid, am ht this 
time necessitated lo take up, upon the adventure of the said ship 
called the Kxeter, the sum of one thousand pounds, sterling mo¬ 
nies of Great Britain, for setting the said ship to sea, and furnish¬ 
ing her with provisions and necessaries for the said voyage, which 
sum 6\ D., of the Cape of Good Hope, master attendant, hath at 
my request lent unto me, and supplied me with at the rate of 
twelve hundred and twenty pounds sterling for the said one thou¬ 
sand pounds, being at the rate of one hundred and twenty-two 
pounds for every hundred pounds advances as aforesaid,' during 
the voyage of the said ship from Table-Bay to Jjondon. Now 
know ye, that I, the said A» B., by these presents, do, for me, 
my executors and administrators, covenant and grant to and 
with the said (7. B., that the said ship shall, with the first convoy 
which shall oHjer for England after the date of these presents, sail 
and depart for the port of Tjondon, there to finish the voyage 
aforesaid. And 1 the said A. Ji., in cdnslderatioii of the sum of 
one thousand pounds sterling to ire in hand, paid by the said 6'. /)., 
at and before the sealing and delivery of these presents, do hereby 
bind myself, my heirs, executors, and administrators, my goods 
and chattels, ami particularly the said ship, the tackle, and apparel 
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of the same) and also the freight of the said shfp) ivhich is or shall 
become due for the aforesaid voyage from Bengal to the port of 
London, to pay unto the said 1>., his executors, administrators, 
or assigns, the sum of twelve hundred and twenty pounds, 
of lawful BriUsh money, within thirty days next after the safe 
arrival of the said ship at the port of London, from the same in* 
tended voyage. 

And 1, the said B., do, for me, my executors and admiqis- 
trators, covenant and grant to and with the said C. B., his exe¬ 
cutors and administrators, by these presents, that I, the said A, 7?., 
at the time of sealing and delivering of these presents,' am a true 
and lawful part-owner and master of the said ship, and have power 
and authority to charge and engage the said ship with her freight, 
as aforesaid; and that the said ship, with her freight, shall at all 
times after the said voyage be liable and chargeable for the pay¬ 
ment of the said twelve hundred and twenty pounds, according 
to the true intent and meaning of these presents. 

And, lastly, it is hereby declared and agreed by and between 
the said parties to these presents, that in case the said ship shall 
be lost, miscarry, or be cast away before her arrival at the said 
port of London from the said intended voyage, that then the pay¬ 
ment of the said twelve hundred and twenty pounds shall not be 
demanded, or be recoverable by the said 6\ 1)., his executors, ad¬ 
ministrators, or assigns, but shall cease and determine, and the 
loss thereby be wholly borne and sustained by the said C, 1)., his 
executors and administrators; and that then and from thenceforth 
every act, matter, and thing hereinmentioned on the part and 
behalf of the said A. B. shall be void, any thing herein-contained 
to the contrary notwithstanifing. 

* In witness whereof the parties have interchangeably set 
their hands and seals to four bonds df this tenor and 
date, one of which being paid, th^ others to be null 
and void. 

At the Cape of Good Hope, this 
C E. F» 15th day of November, in the 

Witness < G. IL year of our Lord 18 

(LK. A.B. iL.S.) 


No. III. 

The Form of a Regjondeniia Bond on a Voyage io the East Indies* 

KNOW all men by these presents, that we, James Peter Fearon, 
commander of the ship Belvidere in the service of the Honourable 
East India Company, and Peter Douglas, of Fitzroy-square, are 
held and firmly bound to Hans Busk, of New Broad-street, 
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fjomlon, merchant) in the sum or penalty otjifteen hundredpounde 
of 1 ^ 00(1 and lawful money of Great Britain, to be paid to the said 
llans Busk, or to his certain attorney, executors, administrators, or 
assigns ; to*which payment well and truly to be made we bind our¬ 
selves, jointly and separately, our heirs, executors, and administra¬ 
tors, firmly by these presents. Sealed with our seals, dated thi^ 
4th day of May, in the Forty-first year of the reign of our Sove¬ 
reign Lord George the Third, by the grace of God of the United 
Kingdom of Great Britain and Ireland King,. Defender of the 
Faifh, and in the year of our Lord 1801. 

< Whereas the above named Bans Busk has, on the day of the date 
above written, advanced and lent unto the said James Peter 
Fearon, and Peter Douglas, the sum of seven hundred and fifty 
pounds, upon the goods and merchandizes, and etfects laden and 
to be laden on board the good ship or vessel called the Belviderc, 
of the burthen of nine hundred and eighty-seven tons or there¬ 
abouts, now riding at anchor in the river of Thames, outward 
bound to China, and whereof James Peter Fearon is commander, 
by his acceptanice of a bill of exchange to that amount at four 
months’ date for the account of them the said James Peter Fearon, 
and Peter Douglas: Now the condition of this obligation is such, 
that if the said ship or vessel do and shall with all convenient 
speed proceed and sail from and out of the said river of Thames, 
on a Toyag#»to any port or place, ports or places in the East 
Indies, China, Persia, or elsewhere beyond the Cape of Good 
Hope, and from thence do jand shall sail, return, and come back 
into the said river of Thames, at or before the end and expiration 
of thirty-six calendar months, to be accounted from the day of the 
date above written, and there to end her said intended voyage, 
(the dangers and casualties of the seas excepted and if the said 
James Peter Fearon and Peter Douglas, or either of them, their or 
cither of their heirs, executors, or administrators, do and shall, 
within thirty days, next after the said ship or vessel shall be ar¬ 
rived at her moorings in the said river of Thames, from her said in¬ 
tended voyage, or at or upon the end and expiration of the said 
thirty-six calendar months, to be accounted as aforesaid, (which of 
the said times shall first and next happen,) well and truly pay or 
cause to be paid unto the said Hans Busk, his executors, adminis¬ 
trators, or assigns, the full sum of one thousand and twenty pounds 
of lawful money of Great Britain, together with thirteen pounds 
ten shillings of like money per calendar month for each and every 
calendar month, and so proportionably for a greater or lesser time 
than a calendar month, for all such time, and so many calendar 
months, as shall be elapsed and run out of the said thirty-six 
calendar months over and above twenty calendar months, to be 
accounted from the day of thd date above written; or if in the said 
voyage, and within the said thirty-six calendar months, to be ac¬ 
counted as aforesaid, an utter loss of the said ship or vessel by fire, 
enemies, men of war, or any other casualties, shall unavoidably 
happen^ and the said James Peter Fearon, and Peter Douglas, their 
beirs, executors, or administrators, do and shall within six calendar 
months next after such loss well and truly account for (upon oath 
if required,) and pay unto the said Hans Busk, his executors, adi- 
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ministrators, or assigns, a just and proportionable average on all 
the goods and effects of the said J^mes Peter Fearoii carried from 
Knglahd on board the said ship or vessel, and the nct*proceeds 
thereof, and on all other goods and effects which th^ said James 
Peter Fearon shall acquire during the said voyage for or by rea¬ 
son of such goods, merchandizes, and effects, and which shall not 
be unavoidably lost, then the above written obligation to be void^ 
and of none effect, else to stand in full force and virtue* • 


No. IV. 

The Form of an Insirument of Hypothecation of Ship and Cargo* 

KNOW all to whom this instrument of bond and bill of maritime 
risk and bottomry may come, that in the year from the birth of 
our Lord Jesus Christ 1801, on the 31st day of the month of 
January, in the city of Lisbon, in my office personally appeared 
Jacomo Mazzola, captain of the Imperial ship called the Grati- 
tudine, whom 1 know to be the real person; and he declared 
me, the notary, in the presence of the witnesses hereiuaftermcn- 
tioned, that within twenty-four hours after the arrival of his said 
ship at London, or any other port, and previous to beginning to make 
any delivery of the cargo at the porlf aforesaid, or any other port, 
that he the captain, or whomsoever may act in lieu of him, or in caso 
of his absence, or perform tAodutiesof his said quality, shall or will 
pay by this bill of risk, sea exchange, and bottomry, to Francis Ma- 
iioel Calvert, professed in the order of Christ, or to his order, the sum 
of five thousand two hundred and seventy-throe pounds twelve 
shillings sterling, principal and premium of risk and sea exchange, 
at the rate of XQper cent^ tlie which principal he acknowledged to 
have received here of the said Francis Manoel Calvert, in the good 
current money of this realm, under the denomination of true and 
legitimate money of sea-exchange and bottomry, on the hull, keel, 
and appurtenances of the aforesaid ship, and theiv^with to supply the 
wants of the repairs, caulking, and of the cargo of the same, on 
which he had eifectivcly invested it; the said Calvert taking upon 
himself, and in consideration of the aforesaid premium of lO/Jcr 
cent, voluntarily agreed for and settled between them, to run (he 
sea risk on the said hull, keel, and appurtenances, and cargo of the 
said ship, in her ensuing voyage, which the said captain is about 
prosecuting from this port of Lisbon to that of London; these 
being the risks which the aforesaid Francis Manoel Calvert takes 
on himself, and is to run, such as of the sea, winds, fire, stranding, 
and shipwreck, enemies, and false friends, detentions of princes, 
and reprisals, during the whole of the said voyage, excepting never¬ 
theless those of barratry of the master, and of average as well par¬ 
ticular as general, the which are expressly excluded; the which 
risk shall commence to run from the hour the ship shall leave her 
first anchor to set sail from this port to that of London* and shall 
cease in twenty-four hours after having come to an anchor; and, 
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for the ready payment of the aforesaid sum, he the captain hinds 
himself, and his effects in general, dues and funds, both in actual 
possession and future, and by special mortgage, the cargo, freights 
due, or that may become due; and, in case of failure of the prompt 
payment in due time, he binds himself under this clause of mort¬ 
gage to pay to him or his order, for all the delay until full pay¬ 
ment, at and after the rate of 6per cent, per annum / and there 
bein'g also present Andrew Belucci, mate of the said ship, by 
whom it was declared that, in case of the absence of the aforesaid 
captain, he bound himself to fulfil the contents of this bond they 
thus executed and accepted, after these presents being read to 
them, and 1 the notary, in the name of whomsoever it may concern, 
being absent; to all which were witnesses present, Joav Pedro 
Rocks, who also acted as interpreter as well for the captain as for 
the mate, he being there vice-consul, and Manoel Eugenio Coetho, 
who together with the parties signed thereto; I, Joge de Almeida 
Rorig, the notary wrote it; Jacomo Mazzola, Andrew Bellucci, 
Joav Pedro Rocks, Manoel Eugenio Cactho; and J. Joge de 
Almeida Rorig, notary public of notes in the city of Lisbon and 
its district of Ilis Royal Highness the Prince Regent our Lord, 
whom God preserve, caused this instrument to be transcribed from 
my book of notes, to which 1 refer myself, and have subscribed it, 
and signed it in public form. 


Fraheis Manoel Calvert. 



In testimony of the troth, Joge de 
Almeida Rorig, whose hand¬ 
writing is certified by Francis 
Arbouin, Vice-Consul. 


. No, V. 

Siipulaiion for the return of a Sh^* 
Mart Axn. 


12th January, Id 

ON which day Bogg exhibited as proctor, and made himself a 
party for George Goodwin Hope, master of the said ship Mary 
Ann ; and produced for sureties Jostah Calmer, of Wapping High 
Street, mathematical instrument-maker, and James Powell, of the 
same place, undertaker, who, submitting themselves to the juris-* 
diction of this Court, bound themselves, their heirs, executors, 
and administrators, for the said George Goodwin Hope, in the sum 
of six hundred and eighty-four pounds of lawful money of Great 
'Britain, being double the appraised value of two eighth parts of 
the said ship, unto William Feni logs, of Rood-lane, Fenchurch- 
street, London, merchant, and Philip Fennings, of Harwich, in 
the county of Essex, owners of the said two eighth parts or shares 
of the said ship, for the return of, the said ship, to the amount of 
the shares of the said William Fennings and Philip Fennings ; and, 
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unless they shall so do, they do hereby severally consent that exe¬ 
cution shall issue forthngainst them,*their heirs, executors, and admi¬ 
nistrators, goods and chattels, wheresoever the same shall be found, 
to the value of the sum aforementioned ; which caution the said 
surrogate received on the report of John Crickett, marshall of this 
Court, as to the sufficiency of the said sureties; and„at the petition 
of Bogg, decreed the said ship to be released from the arrest. 

Present, 

BEDFORD. 


No. VI. 


The Form of a Charter^farty. 


London, the 


day of 


1820. 


MEMORANDUM of Charter .—It is this day mutually agreed 
between A. B. master [or owner'\ of the good ship or vessel called 

the —--, of the burthen of » - —> tons, or thereabouts, 

now lying in the port of London; and C. D., of . - ■, mer¬ 

chant; that the said vessel, being made by the said master tight, 
staunch, strong, and every way fitted for the voyage, shall, with 

all convenient speed, sail and proceed to - — -, or so near 

thereto as she can safely get, for the purpose of loading from the 

factors of the said merchant afull*and complete cargo of -, 

which the said merchant binds himself to furnish and bring along¬ 
side the said vessel there^ and the said master shall there load and 
stow on board the said vessel such g 9 ods, or so much thereof as 
she shall be able reasonably to curry over and above her tackle, 
apparel, prorisions and furniture; and the f^id vessel being so 
loaded with the said goods, the said master shall, with all conve¬ 
nient speed, proceed therewith to the port of ■ ■ or so 

near thereunto as she can safely get, and there make right and 
true delivery of the same to the correspondents, agents, or assigns 
of the said merchant (the acts of God or the King’s enemies, de¬ 
tentions and restraints of kings, princes, rulers, and republics, 
fire, the dangers and accidents of the seas, rivers, and navigation, 
and all and every other unavoidable dangers and accidents, always 

excepted;) on being paid for freight the sum of-/. The 

freight to be paid on unloading and right delivery of the cargo. 

The said merchant to be allowed ■ - lay or running days 

(if the ship be not sooner despatched) for loading the said cargo 
at ■■ and for unloading the same at ——, and to de¬ 
tain the said ship 


Memorandmn 
for charter. 


Agreement for 
.seaworthiness 
of ship* 


Furnishing and 
loading cargo. 


Carriage and 
delivery there« 
of. 


Exception. 


Freight and 
demui rage. 


days on demurrage, over and above 
•/. per day. The penalty for non- 
|>erformauce of this agreemeut ou either side, to be — 

A-* B. 


her lay days, at the rate of 


Penally. 
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Charter-party 

allreighl* 

incjit* 


Tiltinff the 
ship, for her 
outward voy* 
n«;e. 

Loading the 
goods. 


Sailing of the 
ship. 


Delivery of the 
outward carg(». 


Refitting for 
the homeward 
voyage. 


Loading of 

homeward 

cargo. 


Sailing on 
homeward voy¬ 
age. 


No. VII. 

Farm of Charier-part^ of JffreightmenL 

Tins charter-party of affreightment, indented and made the- 

day of-, ill the year of our Lord, 1820, between A. I?., 

owner [or master] of the ship or vessel called the ——, of 
the burthen of - tons or thereabouts, now lying in the 
, port of London, of the one part; and C. ^D., of London, mer¬ 
chant, freighter of the said ship or vessel, of the other part, wit- 
nesseth, that the said owner [or master] for the considerations 
hereinafter-mentioned, hath granted, and to freight letten, and by 
these presents doth grant and to freight let, unto the said merchant, 
(who hath accordingly hired and taken to freight, and by these 
jiresents doth hire and take to freight,) the said ship or vessel for 
the voyages, and upon the terms and conditions following, (that 
Is to say) The owner of the said ship or vessel [or the said 
master] shall and will forthwith render the said ship or vessel 
tight, staunch, strong, properly rigged, suOiciently manned, and 
in every respect fit for navigation, and to perform the outward 
and homeward voyages hereinafter mentioned ; and shall thereupon 
with all convenient speed receive on board, load, and stow in a re¬ 
gular and proper manner all such goods and merchandises ns shall 
or may be^ent by the said freighter alongside the said ship or ves¬ 
sel in the said port of London, *liot exceeding what the said ship or 
vessel can conveniently and safely carry over sen, besides her pro- | 
visions, tackle, and appurtenances, (the master^s cabin and the 
usual and necessary room for the ship’s crew excepted) and being 
so laden, and being also despatched, the said master shall and will, 
with the then first •favourable wind and opportunity, set sail and 
depart without delay in the said ship or vessel from the said port 
of London, and procehd with the next convoy to the port of ■ , 

and upon his arrival there address himself to the agents or corres¬ 
pondents of the said freighter ; and, as soon after as may be, make 
discharge, and right and true delivery of the said goods and mer¬ 
chandises unto the agents, correspondents, or assigns of the said 
freighter, according to the bills of lading, and so to end of the 
said outward voyage. And, after delivery of the said outward 
cargo as aforesaid, the said master shall and will forthwith render 
the said ship or vessel in all respects fit to receive her homeward 
cargo, and perform her homeward voyage. And the said master 
shall and will thereupon, with all convenient speed, receive on 
board, load, and stow in a regular and proper manner all such 
goods and merchandises as shall and may be sent alongside the said 

ship or vessel, at the said port of —. .—, by the said freighter, 

his correspondents or agents, not exceeding what the said vessel 
can conveniently and safbly carry over sea (besides and except as 
herein-before-mentioned and excepted); and being so laden, and 
being also again despatched, the said master shall and will with the 
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then first favouraMe wind and opportunity without delay, set 
sail and depart from the said last mentioucd port in the said 
ship or vessel, and prcyceed therewith direct to the sakl port of 
l^ondon; and,npon arrival in the London Docks, make dischai^e Denvcrr of tbe 
and right and true deliverj of the said homeward cargo, unto the homcw^ 
said freighter or his order, according to the bills of lading; and so caigo. 
end the said homeward voyage, (the acts of God aand the King’s Exceptions, 
enemies, the dangers and accidents of the seas, rivers, and naviga¬ 
tion, the restraints and detentions of kings, princes, rulers, and 
repiitbUcs, and all and every other unavoidable dangers and acci¬ 
dents, excepted). And the owner (or master) for himself his exe- Masterscove- 
cutors and administrators, doth hereby covenant, promise, and 
agree, to and with the said freighter, his executors and admlnlstra- b^ffeightera.^' 
tors, that the said master shall hot, nor will, in either the said 
outward or homeward voyage, take or load on board, or suffer to 
be taken or loaden on boards the said ship or vessel, any goods, 
merchandises, packets, letters, or parcels whatever, from any other 
person or persons whomsoever, other than the said freighter, with¬ 
out his consent and permission, or the consent and permission of 
his agents, correspondents, or assigns in writing for that purpose, 
first had and obtained. And the said freighter for himself, his Freighter co- 
executors and administrators, doth hereby covenant, promise, and 
agree to and with the said master, his executors and administrators, 
that he the said freighter shall and will procure, and cause to be 
sent alongside the said ship or vessel, to be loaded on board thereof, 
such outward and homeward cargoes as aforesaid, and procure the 
necessary licences for the same. And also, that he shall and will freight 

well and truly pay or cause to be paid unto the said owner, [or 

master,] his executors or admin^trators, the sum of ^-, 

in full, for the freight of the said outward cargo, upon the right 

and true delivery thereof j and the sum of . . , in full for 

the freight of the said homeward c^rgo, upon the right and true ^ 
delivery thereof as aforesaid. And which said sums of money 
shall be in entire satisfaction, and in lieu of ail primage and ^ ’ 

average, pilotage, and port-charges whatever,* for the said outward 
and homeward voyages. And it is hereby,covenanted and agreed, 
by and between the said parties, that the said merchant shall be 

allowed --lay or running days in the whole, for loading and 

unloading the said outward and homeward cargoes, to commence 
and be computed from and exclusive of the clays after the said 
master shall be ready to take in and discharge his 'said respective 
cargoes, and notice given thereof to the freighter, his agents, cor¬ 
respondents, or assigns. And it is further agreed by and between I^emurragc. 
the said parties, that it shall be lawful for the said freighter, or his 
agents, correspondents, or assigns, to keep and detain the said ship 

or vessel on demurrage, for the space of-working days, 

over and above the before-mentioned running or lay days, upon 


paying the said master, his executors or administrators, at the rate 

of £ .— sterling per day, for each and every of the said — 

days of demurrage. And it is hereby further mutually cove¬ 
nanted and agreed by and between the said parties that the said 
freighter shall be at liberty to place and send on board the said 
vessel a supercargo during the said voyages, for whose passage the 


Liberty to send 
on board a su¬ 
percargo. 
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penal clause* 


Bill of lading* 


£xcoption* 


l^atc offrciglily 
&c* 


said master shall make no charge whaterer (the said supercargo, 
however, finding and providing)iimself in all necessaries during the 
said voyages); and for the due performance of all and singular the 
covenants, conditions, and agreements herein contained, the said 
parties mutually bind themselves, their executors and administra¬ 
tors, in the penal sum of — firmly by these presents* In 

witness whereof the said parties have hereunto set their hands and 
seals in London the day first above written. 

A, B. (L.S,y 
a D* (L.S.} 

Signed^ sealed, and delivered,'! 
being first duly stamped in > 
the presence of E. j , 


No. VIII. 

The Form of a Bill of Lading* 

N, B* shipped. In good order, and well conditioned, by A* 7f., 

merchant, in and upon the good ship called —-, whereof 

C. D* is master, now in the river Thames, and bound for -- - ■ 

the goods following, viz, [here describe the goods] marked and 
numbered as per margin, to be delivered in the like good order 
and condition at ■ ' ■' aforesaid, (the acts of God, the King's 
enemies, firev^ and all and every other dangers and accidents of the 
seas, rivers, and navigation, of whatever naturctand kind soever 
excepted,) unto the said A, i?., or his assigns, he or they paying 

freight for the said goods at the rate of —- per -, 

with primage and average acc!istomed. In witness whereof I the 
said master, of the said ship, have affirmed to three bills of lading 
of this tenor and datb ; any one of which bills being accomplished, 
tiis other two are to be^ void. 

Dated at London, tbid day of • 1820. 

c. a 
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Wool.—Colonial Trade^ 

VoL I. p, 47. 

The 5D Geo. 111. c. 14. continues the permission to ex* 
port wool from the British Plantations in America to the 
United Kingdom^ until the 1st day of July, 1823. 


Slave Trade. 

Vol. I. p. 125. 

The 59 Geo, III. c. 16. gives a parliamentary sanction 
lOj and carries into^lTcct, the provisions of the treaty with 
the king of the Netherlaitfls for the abolition of the slave 
trade. Dated May, 1818. ^ 


Slave Trade. — Portugal. ' 

Vol. 1. p. 122. 

The 59 Geo III. c. 17, makes some amendments in the 
58 Geo. III. c. 85, passed for preventing the traftic in 
slaves, in pursuance of a treaty between Portugal and 
Great Britain.—See the Act. 


SalL—From the Bahamas^ SfC. 

Vol. 1. p. 53. See likewise Rules and Exceptions, p. 63. 

The 59 Geo. HI. c. 18, makes the permission to Ame¬ 
rican ships, coming in ballast, to export salt from certain 
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ports in llic Bahamas, perpetual. This privilege wbh 
given by certain acts, the principal of which was the 44 


Geo. HI. c. 101» 


Fisheries^ 

Vol. 1. p. 193.' 

,The 59 Geo. III. c. 38, enables His Majesty to make 
regulations with respect to the taking and curing fish on 
certain parts of the coasts of Newfoundland and Labra¬ 
dor, according to a convention between Great Britain and 
the United States of America. 


Convention of Commerce betweeri the United Slates of 

America and Great Britain^ 

Vol. I. p. 45. 

The 59 Geo. III. c. 54 was passed to give effect (o the 
treaty of commerce between Great Britain and America ; 
dated October, 1818,—by which the previous commercial 
treaty, of July, 1815 (which expired in 1819) is extended, 
upon the same terms, to' the year 1828, See the coumier- 
cial treaty, Chap. II. on the ^Colonial Trade^ Vol. I. 
p- 45, et seq* As to tiie commercial treaty with Portugal, 
see sect. 8 of this act. See likewise Vol. 1. Part 1. Chap. 
HI. p. 140. ‘ 


Bermuda*—American Ships. 

Vol. I. p. 52, and see Rules and Exceptions, p. 62, 

The 59 Geo. III. c. 55, adds rosin to the articles al¬ 
lowed to be imported from the United States into Ber¬ 
muda ; and permits American ships to export, under the 
restrictions of the previous acts, all articles the produce 
and manufacture of the said island, and all articles which 
have been legally imported into Bermuda in British ships. 
See Introduction—Colonial Trade. Rules and Except 
tioiis, passim* 
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Seamen^s Wages, 

Vol. r. p. 468. 

59 Geo. HI. c. 58.—See Appendix for this act, which 
was passed to facilitate the recovering of seamen’s wages. 


^ast Indies, 

Yoi. T. p. 88., and Chap. III. passim, 

59 Geo. III. 74., allows the importation of Tobacco 
from the East Indies, and other places within the limits 
of the Cuiiipuny’s charter, in British vessels. 

Fisheries, 

Vol. I. p. 193. 

59 Geo. III. c. 109- contains many important regula¬ 
tions and provisions (for which see the act) for the en¬ 
couragement and improvement of the Irish Fisheries. 


Levant Company, 

Vol. I. p. 147. 

The 59 Geo. III. c. IK), contains certain enactments 
(for which see the statute) to remoVe doubts respecting 
the dues payable to the Levant Coni 2 >any.—Sec Chap. IV. 
on the European Trade. 


Southern Whale Fishery, 

Vol. I. p. 204. 

The 59 Geo. III. c. 113. continues the premiums al¬ 
luded by 55 Geo. III. c. 45., to ships engaged in the 
Southern Whale Fishery.—See Chapter VI. on the Fish¬ 
eries, passim. 


Slave Trade, 

Vol. I. p. 106. 

The 59 Geo. III. c. 130. contains enactments for estab¬ 
lishing a registry of colonial slaves in Great Britain, and 
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for making further provision with respect to the removal 
of slaves from British colonies. 


New South WaleSm 
Vol. 1. p. 88. 

The 59 Geo. III. c. 132. permits vessels of a certain 
tonnage to trade between the United Kingdom and New 
ijouth Wales.—See East India Company, Part I. Chapter 
III. p. 88. el sequenter. 

East India Company* 

Vol. I. p. 88. 

Tlie 59 Geo. III. c. 125. was passed to admit certain 
goods, imported from the East Indies, to enter and jiay 
duty without being warehoused, and to permit the ex¬ 
portation of certain East India goods to Guernsey and 
Jersey, and the removal of certain East India goods to 
Liverpool, Lancaster, Bristol, and Glasgow, for exporta* 
tion.—Sec the statute. 


Malta and Gibraltar Ehst India Trade. 

\ 

Vol. I. p. 88. 

As to the tfade with the East Indies by Malta and Gib¬ 
raltar, sec 57 Geo. III. c. 36. The notice of this act was 
omitted in its proper place, in Part I. Chap. III. upon tho 
East India Trade, p. 88. e% sequenter. 



INDEX 


TO THE NAVIGATION LAWS.' 

PART I., VOL. I. 


The Index to Parts IL and ITLy viz-, Part IL Of MEncriAST Sittpn 
and Seamen^ and Part IlL Of Maritibiie Contracts^ immediately foU 
lows this* 



AFRICAN Company, 101 

goods trom Gibralta>^ 131 
Sierra l.<eone Company, 10^ / 

slave trade, ifec title Slave Trade, 106 
AMERICAN navigation laws, 104 • 

of shipping goods from America, 13t 
East India trade, 46 * 

commerce, 47 

built of ships and seamen, produce, &c. 46 

ships importing to, and exporting from Bermuda, Bahama, &c» 62, 63 
commercial treaty, 45 

See Colonies, post^ and Addenda, Vol* II. in Jine^ 
general rules for exporting and importing American goods, 66 
alien merchants in colonies, 23 

intercourse between the United States and British America, 58 
AMERICA, (SOUTH) 102 

ASIA, AFRICA, AND AMERICA, trade with, (Chapter IV- passim^) 85 
rules, regulations, and exceptions in this trade, 139 
relaxation of the Navigation Eaws in this trade, 132 
of the words, growth, produce, &c- in this trade, 127 
shipping in this trade, 134 
of the ports of shipping in this trade, 131 

And see Chap. IV.parrfm, and title East India Company, 88 
law cases and decisions, 135 

AZORES, trade to, and exportation from, See Rules and Regulations, 

63, 185 
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BERKELTIY, SIR WILLIAM, his remonstrance, 27 
Bahamas, American trade with, 40 
BARBADOES, See British West Indies, 47 
BERMUDA, imports and exports from, 62, 67 

See Chap. IL passittiy and Rules and Exceptions* 

BILL OF SALE, See Registry Acts, 248 
bounties on the fisheries, See Chap. VI. passim^ 193 
BRITISH WEST INDIES, See Chap. IL on Colonial Trade, passtm, Roles 
and Exceptions, 47, 61, seq* 

BRITISH AMERICA, See Chap. II. on Colonial Trade, passim^ —Rules and 
Exceptions, 67, 61, et seq^ 

BRITISH SEAMEN, registry acts, 72 

BUENOS AYRES, trade of, See South America, 102 


c. 

CALICOES, coarse, 88 
CANARIl^S, trade of, &c. 63 
CAPE OF GOOD HOPE, trade of, 55 

CAJ^'fURE AND CONDEMNATION of prizes, See Registry Acts, 256 
CARRYING TRADE, 85 

See Chap. Ill, passim^ 

CEDED COLONIES, 54 

CERTIFICATE of registry, See R^^jistry Acts, 234 
indorsement on, See Registry Acts, 246 
lost or mislaid, Ace Registry Acts, 231, 255 
bond not to lend, &e. See Registry Acts, 244 
recital of in biil of salo, 248 
indorsement of master’s name upon, 253 
numbering of, 258 
malicious detention of, 260 

See likewise cases and decisions upon the Registry Acts, 278 to 329 
and Chap. VII. passim^ 226—229 
COASTING TRADE, 190 
COLONIES, what are to be deemed, 79 
COLONIAL TRADE, Chap. IL passim^ 22—84 

See likewise British West Indies, and British America, 
foreign European Colonial trade, 50 

See likewise Free Ports, and Rules and Exceptions, 61 
COLONIES AND PLANTATIONS, 

political views in which they were first regarded, 13 
See Introduction,/lofsi'm, i^xWiii 
origin of the exclusive possession of their trade, 14 
by a parliamentary ordinance, 14 

monopoly of their trade by the navigation act of Cromwell, 17 
regulations for their trade by 12 Car. IL c. 18.,—12, Chap. IL 22—84 
ei passim^ 

enumerated goods, 23 
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COLONIES AND PLANTATIONS, 

Supply of the colonies in English shipping, 24 
bonds and enumerated goods, ib, 

farther regulations of their trade by 15 Car* tl* c* 7.,—£5* 
trade between Ireland and the colonies, 25 
romplaiuts of the colonies against the Navigation Laws, 27 
bf Barbadoes and New England, t5* 
regulations of the colonial trade, as to the built and,rcgistry of ships, 
by 7 and 8 Will. III. c. 22.,—29 
r.olonlal superintendant by 15 Car. II. c. 7.,—29 
regulations as to the intercourse between the colonies, 30 
rice and molasses made enumerated goods by 3 and 4 Ann* C. 5., and 
copper ore by 8 Geo. I. c. 18.,—32 
of exporting rice from Carolina to ports of Europe southward of Cape 
Finisterre, £5. 

of exporting salt directly to certain American provinces, ih» 
import trade to the colonies opened to Ireland, ib. 
permission to carry rice from Georgia direct to Europe, 33 
plantation bonds; cerlilicates when to be produced, ib, 
coHee, pimento, cocoa-nuts, whale-fins, raw silks, hides and skins, pot 
and pearl ashes, made enumerated goods, ib^ 
bond required on the lading of iron and lumber in America, 34 
regulations as to the granting ofcockets and clearances for the colonies, 
salt, laden for the fisheries, madeira and wines of Azores, and other 
articles from Ireland, excepted from this restriction, ib* 
alterations as to the export of rum and lumber by 5 Geo. ill. c, 45.,—£5* 
no rum or spirits to be landed in the Isle of Man, 35 
of the first cstablishjnent of free ports, ib* 

And see title Free Forts 

of the encouragement of the fisheries by a relaxation of the Navigution 
Laws, 36 

of the export trade from Ireland, 37, 38 * 
of the effect produced on the colonies %y the peace of 1783, 38 
of the intercourse between the colonies and the United States by 28 
Geo. III. c. 6. 44 Geo. 111. c. 101. 57 Geo. III. c. 42.,—39, 40 
and for the general trade with America and the colonies, 4t—45 
American treaty of commerce, 45 

of the British West Indies; their general trade with England, with Ame¬ 
rica, and foreign European colonies, 47—50 
by means of the free ports, ib, 

of the exports and imports allowed in the frec-port trade, 50—52 
of the regulation of the trade with the ceded colonies, 54—5G 
with Malta, the Isle of France, St* Tobago, St. Lucie, Cape of Good 
Hope, Berbice, Demerara, and Essequibo, 54, ei seq^ 
of the regulation of the trade between British America, Great Britain, 
the United States, and foreign European colonies, 57, et seq, 
summary of the rules and regulations of the colonial trade, 61 

I. —Of ships permitted to trade to and from the British plantations.— 

Rule I; and Exceptions, 61, 62 

II. —Of the exportation of British colonial produce from British colonies. 

—Rule 11* 62, 63 

of the special free ports in Bermuda; their imports and exports, 63 
See Exceptions, s5. 
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COLONIES AND PLANTATIONS 

lil.—Of the exportation of goods, not being British colonial produce, 
from British colonies, 61 
See Exceptions^ ib* 

IV.—Importation Into British colonies, 64—66 
See Exceptions, ib* 

y.—Importation from the United States of America Into British co¬ 
lonies, 67, 6S 
See Exceptions, ib. 

review of the general policy, and the reason of the relaxation of the 
Navigation Laws in the colonial trade, 68—71 
what are to be deemed British-built ships in this trade, 71 
of British sailors in this trade, 72—74 

of the meaning of the terms growth, produce, and manufactures, In the 
navigation acts, 75, 76 

what is to be deemed an importation of goods into colonics under these 
acts, 77—79 

what are to be deemed colonies and plantations, 80—82 
of the penalty for the breaches of the Navigation Laws in this trade, 82 
—84, See likewise V^iL on Seizures, &c., 330 
CANADA, 57 ' 

Sec British An' »wa 

COMPANIES, TRADING, 88—102, 146—149 

CONTRABAND trade in the colonies.— See Colonial Trade^ passim, 22—24 
CONFISCATION of ships for breach of Navigation Laws, 82, 330 
COTTON WOOL, , 

And see Dutch property acts and m^utral ship acts, 164, 166 
COUNTRY, or place where foreign ships built, 46, 156 
And see America. 
of foreign seamen, 73 

CUSTOMS, commissioners of, Chap. VIII. 330 

discretionary power in the execution of the acts relative to trade and 
commerce, 331 ^ 

power to restore seizures, 332 
See likewise Registry Acts, 226 

D. 


DECISIONS and law opinions, 71 

in the colonial trade, 71—84 
the trade with Asia, Africa, &c. 135—139 
the European trade. —See Chap. IV. passim, 148—178 
DIRECT IMPORTATION.— See trade with Asia, Africa, &c. Chap. IIL 
passim, 85 

Rules and Exceptions to this trade, 139—142 
DRUGS, from America, 142 

Hungary or G nany.— See European trade, 143 
DUTCH CARRYING TRA S, 17 

jSVe likewise Chap. xA* passim, 83 
property acts, 163 
ceded colonies, 54 
trade with, 55 
Dutch ships, 
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DUTY, easement in, for goods in British ships.— See Re¬ 
gistry Acts, 226 

aliens, for goods in foreign ships.— See Registry Acts, 269 
oil coasting vessels, foreign built.— See Coasting Trade, 190 

E. 

EASTLAND COMPANY, 147 

EAST INDIA COMPANY, charter and institution of, 88 
extent, term, &c. 88—98 
trade with United States of America, 46 
Acts of Parliament regulating their trade, 88—97 
Board of Controul, 97 

foreign built ships, employed in the East India trade, 132 
Registry Acts in the E^st Indies, 95 
relaxation of the Navigation Laws in their trade, 132 
whether colonies, 80 

exclusive trade with China, and in tea, 93 

opening of East India trade to the general merchants, 94 

new charter to East India Company, 93 

Cases and decisions, 135 

See likewise Chap. lll>pc[ssim\ 132 139 

ENUMERATED go'ods from the colonies, V 
And see Rules and Exceptions, 62 
in the European trade, 144 
EUROPEAN TRADE, 143 

ships employed in, 144, 145 
Acts of Frauds, relative to, 146 
trading companies, 147 * 

Eastland Company, ib* 

Russia Company, ibT* 

Turkey Company, i5. 
cases and decisions, 148 

relaxations during war, in this trade, of the Navigation Acts, 160 
licensing system, 167 ^ 

commercial treaties with European 8tates, 178 
and present state of the European trade, 

Rules and Exceptions In this trade, 186 
FISHERIES encouraged,. 10, 194, 195 

Greenland and Newfoundland, 195 

bounties, commencement of the system, 196 

in the Greenland Seas and Davis’s Straits, 197 

extent, regulations, bounties, parliamentary accounts, &c. 198, 199 

Newfoundland, 199 

expiration of bounties in this trade, 200 

of the extent, regulations, and the relaxations of the Navigation Law 
in favour of the fisheries, 200—204 
Southern Whale, 204—210 
premiums and bounties, 205 
limits of the navigation, 206 
licences from the East India Company, 207 
general regulations, 208 
VOI.. II. 2 Q 
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FISHERIES) Southern Whale, manning of ships in this fishery, 209 
British Fishery, 210—214 
, White Herring Fishery, 211 

bounties and regulations in this fishery, 212 
Salt Acts, in support of, 214 
Rules and Exceptions, 215—217 
cases and decisions, 217—225 
FOREIGN SHIPS, 268—276 

when they may be employed, and under what qtialificatioas, 269 
FORFEITURES, laws ot—See Chap. VIIL 330 
FRANCE, treaty with, as to Slave Trade, 125 
commercial relations with, 180 
FREE PORTS, established, 35 

General rules, governing their importations and exportations, 50—53 
See likewise Rules and Exceptions, 61—68 
general and special free ports, 52, 53 
policy of the free ports, 68—71 

See likewise Chap. II. on colonial irB-de^ passtmj 22—84 

G. 

GASCONY WINES, 7 
GERMANY.— See European trade, 146 
GIBRALTAR, Morocco goods from, 131 
colonial trade with, 63 

And See Rules and Exceptions, 62—68 
See Malta 

European goods from, 62—68 
whether a colony, 81 
GOVERNORS of colonies, 59 
licences by, 59—67 
GREENLAND—iSce Fisheries, 193 

customs in Greenland trade, 2*3 

GUERNSEY and JERSEY, European goods from, to the fisheries, 63 
GUM senega, 87 ^ 


H. 

HELIGOLAND, no colony, 80 
HOLLAND.—iS'ce Ceded Colonies, 55 
HOVERING, 191 
HLDSON’SBAY COMPANY, lOl 
HUNGARY wines, 146 
” drugs, f5. 

I. 

IMPORTATION, what is to be deemed, 77—80, 130—133 
And See title Colouies 

INDEMNITY ACTS, neutral trade, 165, ef sequenter 

INTERCOURSE with United States of America, after their independence, 38 

permitted, 39 

regulated by acts of parliament, orders of council, See, 40 
final settlement of this intercourse, 47 
American treaty of commerce, 45 
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IRON and lumber to theMadelras and* Azores, 03 
IRELAND excluded from the colonial trade, ^5 
colonial trade opened to Ireland, 36 
export trade from, 37 

ISLE OF MAN, 35, and See Registry Acts 
ITALIAN silk, 87 

JESUIT’S BARK, from America, 87 


L. 

4 

LABRADOR, fishery on the coast oL—Sce Fisheries, 193 
LICENCES to trade, 167 

origin of Licensing System, and See Chapter on the European trade, 168 
cases and decisions on the Licensing System, 170—178 
LUMBER to the Madeiras, 63 


M. 

MALTA, trade of.—A'ce Gibraltar and colonies, 61—65, 

settled by treaty to be in Europe, 51 
See Ceded Colonies, £b. and Registry Acts 
European goods from, 65 

And See Rules and Exceptions in the colonial trade, 61 
MANUFACTURE, what, and what to be deemed growth and produce, 
75—127 

MEDITERRANEAN PASS, what it is, 246 
METHUEN TREATY, 182 

MOROCCO, goods of, may be imported from Gibraltar, 181 

^f. 

NAMES OF SHIPS, not to be changed, 254 
And See Registry Acts, 226 * 

NAVIGATION LAWS, Introduction, 1—48 
origin and policy, 1—21 
limitation of their objects, 4 

first, second, and third stages of their adyance, 4—17 ^ 

encouragement of British mariners, fisheries, and coasting trade, 25. 
object of the parliamentary ordinance, previous to the Nar^r tioo 
Act, 17 

ill the colonial trade, ib. 

trade with Asia, Africa, and America, ib, 

European trade, ib* 
fisheries, ib* 
coasting trade, ib, 
as to bullion, ib, 

NETHERLANDS AND GERMANY, goods from, prohibited, 145 
Germany, goods from, permitted, 146 
Austria, goods from, permitted, 146 
trade between the Netherlands aud the ceded colonIe% 55 

2 o 2 
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NRTIIRRLANDS AND GERMANY, 

treaty with for abolishing tho slave trade,. 125 
commercial relations with, 180 
NEUTRAL SHIP ACTS, 166—1G7 
NEW ENGLANDERS, 128 
NEWFOUNDLAND, See British America, 57 
general trade of,^6l—68 

See likewise Rules and Exceptions, 200—201 
See also Fisheries 


o, 

OPINIONS OF LAW OFFICERS, 129cf^cg. 

ORDERS IN COUNCIL, 167 

See likewise Licensing System, and European Trade, 169 

American intercourse, 38 


p. 

PASS, Mediterranean, 246 
PERSIAN GOODS, 87 
PLANTATION, what, See Colonies, 22 

And See Chap. IL on the Colonial Trade, 22—84 
PORTUGAL, treaty with, 103, 142 

Methuen treaty, and present commercial relations with, 181—183 
PORTS, vide Importation, 77 
usual ports, *86 

PRIZE SHIPS, See Registry Acts, passim^ 226 
PROHIBITION of goods from the Netherlands and Germany, 145 



REGISTRY ACTS, 226 

REGISTERING of British ships, See Chapter VII. on the Registry Acts, 
passim* 

origin of the acts, 226 

origin of the modern Registry Acts, 234 

their policy and utility, 236, 266—269 

what ships are to be registered, 237, 240 

who may be owners of British ships, 240 

of the repairs of British ships, 238 

where the registry is to be made, 241 

form of the oath to obtain a registry, 241,242 

where the owners exceed three, and in other cases, 243 

of the examination of ships before their registry, 243 

penalties for false descriptions, 244 

of ascertaining tlie tonnage of ships, ib* 

of bonds not to lend certiheates, 246 

Mediterranean pass to be delivered rp with certificate of registry, 246 
form of this pass, ib. 
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REGISTERING 

of the indorsement on'a change of property in ships, ^46 
in the port to which the ship belongs, 218 
certiflcate must be correctly recited, 246 

of vessels absent from port when a change takes place in the property, 249 
how indorsement is then to be made, ib* ^ 

where owners reside in a country nut under the king's dominions, 250 
of registering a ship de novo^ ib, 
when it is permitted, ib» 

by 7 and 8 Will. III. and modern registry acts, 251 

when a ship is transferred at sea, 252 

indorsement upon the change of masters, 253 

110 change permitted in a ship’s name, 254 

name and port to be painted on ship’s stern, 254 

of accounts to be produced on applying for certificates, 255 

of the ship’s builder, &c., ib, 

of granting new certificates when the old certificate is lost—oath and 
forms, ibm 

ships altered in form or burthen to be registered anew, or deemed 
foreign, 256 

of obtaining certificates for prize ships, 257 
what the certificate must express as to the built, ib, 
to be produced at every port cn demand, ib. 

to be numbered, and transmitted to the Commissioners of the customs, 258 
The Registry Acts do not infringe the general laws of Shipping and 
Navigation, 259 

Irish ships, registered, to be deemed Briti'^h, &c., ib^ 
what ships are to be det^med alien ships, 260 ^ 

of masters detaining certificates, ib. 
penalties upon, and provisions aguinsf, 261 

of the forms ofeiiteimg a ship in the colonies, the master’s oath, &c., 262 
ships condemned for offences hgaiiist the slave trade may be regis¬ 
tered, 265 

of the administration of the Registry Acts In the Courts of Law and 
Eiluity, ib. ^ 

public and [wivate benefits united in this system of law, 267 
CASES AND DECISIONS under the Registry Acts, 268 
of foreign ships British owned, their pnvilegesand disabilities, 269—275 
what is meant by a vessel being of the built of a foreign country, 276 
who may own a British ship, ib, 

cases and decisions npon the transfer of property in ships, 277 
clerical mistakes will not vitiate a bill of sale, 279 
bill of sale, a nullity if it does not accurately recite the certificate of 
registry, 280 

several cases upon this point, and others connected with the transfer of 
ships, 280—289 

forms of the registry acts in the nature of conditions subsequent, 288— 
296 

numerous cases on this point, and apparently conflicting decisions, 

110 equitable interest in British shij)s, 297 

numerous cases upon this point In the admiralty, and courts of law and 
equity, 297—300 

assignment of freight not within registry acts, 299 
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REGISTERING 

of the title to a ship by operation oC law, - 302 
of the mortgage of ships, when valid, and when not, 306—314 
power of mortgaging not taken away by the registry acts, 309 
neglect of public officers not to invalidate a sale, 310 
of the redress to be obtained in courts of equity in the case of defec¬ 
tive registers, 31*3 

where the transfer is void, of the remedy on a collateral contract, 318 
how far the registry acts apply in cases under the bankrupt laws, 319 
See on this point, Part if. 350 
of the evidence afforded by th.e registry acts, 321 
of the effect of the evidence of the certificate and registry, 323 
of the general nature of the evidence in actions by or against ship¬ 
owners, 326 

the registry need not state the proportions in which different owners 
are interested in a ship, 328 

recapitulation of the circumstances under which new registers may be 
obtained, 329 

what vessels need not be registered, ib. 

And see Chap. Vll. passim^ 220—339 

RUSSIA, trade with, 179 
Company, 147 

RUM, to the Isle of Man, 63, See Isle of Man. 



SALT, to colonies, 58* 

SKA MEN, what are to be deemed Britisli, 72 

SHIPPING, British, encouraged, l\ee Chap. L passim^ 1—22, and Colonial 
Trade, passim^ 23—84 * 

trade with Asia, 85 
European trade, 143 . 

SHIPS, British, what. See Registry Acts, passini^ 226 

to be British-built,* f5. 
how navigated, 72 

to be registered, See Registry Acts, 236 
built, certificate to express it, 257 
building large ships encouraged, 229 
prizes, put on the footing of British ships, 233 
foreign, British owned—privileges and disabilities, 268 
See Registry Acts, ante^ and Chap. VII. passim^ 226—339 
SIERRA LEONE Company, 102. 

SILK, Persian, 87 

SLAVE TRADE, acts for abolishing, 107—117 
treaties to abolish, 117—126 
SMUGGLING, See Registry Acts, 234 
SOUTH SKA Ctimpat^y, 298 
SUtjAitS t-i Lijiope, (’olonies, 61—67 
iront Bermuda to A met ica, 62—65 
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TANGIERS) not a plantation, 80 
TENERIFFE, whether Western Island, ib* 
TOBACCO, See Colonies, 61*!—67 
TURKEY, trade of, 144 • 

Company, 147 

TURKS’ ISLANDS, trade of salt at, S'eo Colonies, 40 


u. 


USUAL POUTS, 86, c. 


w. 

WAR ACTS, 167—178. See Licensing System 
WESTMONY FISHERY, And S'cc Fisheries, 194 


END OF INDEX JO PART I. ON THE NAVIGATION LAWS. 
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For Index to Pari L on the Navigation Lazes^ sec ante^ pages 445 to 455. 



ABANDONMENT of ship and cargo, 

ABATEMENT of freight. See Freight, 
when to be pleaded by part-owners 
ABSENCE from the ship without leave, forfeiture of wages, 
See Seamen’s Wages, 
in the coasting trade, • i 

ACCOUNTS by part-owners • • • 

ACTIONS by part-owners . . • 

or against them * . 

of their joinder and non-joinder, 
of their defence, pleas, &c. 

difference where the action is tort, and when contract, 
of actions by tradesmen against them, 
cannot sue when their names are not in the registry 
ADJUSTMENT of general average, 

See General Average, 

ADMEASUREMENT of ships for registry, Sec Registry Acts, 
See also Index to Navigation Laws 
ADMIRALTY COURT, its jurisdiction in differences be¬ 
tween part-owners, . • 

certificate for the registry of prize-ships, • 

of the property in ships sold under its sentence of con¬ 
demnation • * • • 

of Us sentences and judgments, 
of the stipulation where part-owners disagree 
of its power to arrest and detain the ship, 
cannot direct a si«le of the ship, 
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438 
363 

370 

371 

372 

373 

374 

372 
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363 

256 

346 

348 

360 

363 

364 


Vol. II. 
95 
133 


201 

184 
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Vol. I. 

ADMIRALTY COURT, . ' 

nor interfere where the shares of part-owners are not 
ascertained, . • • 365 

concurrent jurisdiction of the Court of Chancery, 366 

of hypothecation and bottomry bonds in the Admiralty 
Court, and how far favoured # * . 398 

numerous cases and decisions on this point, 398-^418 


Vol. II. 


summary process and jurisdiction of this court, 

See likewise the leading titles in this Index. 
AGREEMENT for the transfer of any property (in part or' 
whole) in British ships must be in writing, 
contracts of master and seamen to be in writing, 
not required to be sealed, • • 

written contracts conclusive of the terms of them, 
agreements in the coasting trade, 
require no stamp, 

West India trade, 

articles of agreement to be produced by the master or 
owners, • • . • 

ALGERINES, of property in ships purchased from them, 
their present relative national character, 

ALIEN SHIPS, what are so considered, 
privileges and disabilities, 

ALLIES, salvage on the re-capture of the property of, • 
ANCHOR. Sec Salvage generally, and in the Cinque Ports, 
and Marine Stores, 

ASSIGNMENT of bill of lading,, 
effect of its transfer, .j 

general rules thereupon, 
by a factor as a pledge, 
of agreement to assign it, * 
of freight not within Registry Acts 
AVERAGE, customary or petty^ 
general, • 

dchnition of, 
origin of, 

general rules relating thereto, 
ill cases of jettison, • 

cases and decisions upon subjects of general average, 
what is bound to contribute to gciierai average, 
of actions for contribution to, • • 

modes of suing for in the Courts of Common Law, 
Equity, and Admiralty, 

bottomry and respondentia do not contributo to it, 
adjustment of, . ; • 

See the Chapter on General AoeragCy 


418 


339 

4^8 

438 

441 

438 

ib. 

ib. 

A 

466 

345 

346 
!269 
268 


299 


262 

230—263 

59 

ib. 

60—65 

66—68 

70—74 

122 

184 

185 
ib. 

186 
187 

188—201 

198—200 

199 

198 

201 

ib. 

184—201 



BANKRUPTCY of a part-owner, 

chfccls on coiibigumeuts of dm^ent characters, 


359 


68 
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BARGE, See Registry Acts, . • 

BARRATRY, See Freight, 

BEACONS, See Salvage, . • 

OF LADING, of their nature, use, aud mercantile 
properties, . • « 

old form of bill «f lading, 
new forms of, • 

discharge of one, discharge of all, • 
transfer of, • . . 

general effects of transfer, • 

of conditional bills of lading, 

assignment of, to a creditor, or correspondent with 
mutual dealing, " • • 

indorsement of, without value, . • 

cannot be pledged by a factor, 
effects of bankruptcy on consignments, 
of agreements to assign, • « 

general properties of bills of lading, • • 

cases and decisions upon 

And see the Chapter on Bills of Lading • 

BILL OF SALE, See Registry Acts, 

form of indorsement on sale of ships . , 

certiftcate to be accurately recited in bill of sale, 
to be produced upon registering ships de novoy 
from the original builder, need not recite certificate of 
registry, 

And see title Registry Acts in the preceding Index to 
' the Navigation Lgws» 

BOND to be given on registry of ships, 

not to lend certificates, • ^ 

to deliver up Mediterranean piss, 
for payment of average, See Average, • 

for ships to sail with^ convoy, &c. See Convoy, 
fresh bond to be given on change of the master, 

And see Registry Acts, passinty 
BOTTOMRY, . . . • 

and respondentia, « • • 

by master, • • • 

of hypothecation and bonds in the nature of bot* 
tomry • • « • 

by owners, • • • 

on English ships bound to the East Indies 
^ distinction between bottomry and respondentia 

of the risks to which the lender on bottomry is liable 
of the meaning of the term capture in bottomry, 
BRITISH SEAMEN, description of, 

BRITISH SHIPS. See Registry of Ships, and Certificate of 
Registry, • . • 236 

See title Registry Acts, in the Index to the Navi¬ 
gation Laws, antCy and Chap. Vll. on the Re¬ 
gistry Acts, Vol. 1. Part J. 

BULLION contributes to general ave^^xge, • 
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329 


248 

248 

ib> 

250 

277 


244 

245 
ib. 

487 
245 
226 
398 
417 

397 

398 

419 

421 

420 

422 

423 
376 

—329 


226 


Vol. II. 

170 
230, See. 


55 

56 

57 

58 

59 

60 
61 

63—65 

65 

ib. 

69 

70 
74 

57—76 

77 


201 


197 
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BUOYS, See Salvage General, and Salyage in the Cinque Forts 
pcnaltj for wilfully running foul of 
BURNING A SHIP, crime how punishable • • 

where the principal offenders may be tried • 

where the accessaries may be tried 

I 


Vol.I. Vol.II. 
236—263 
ib. 


431 

432 

433 



CABLE, See Salvage General, Salvage in the Cinque Ports, 
and Marine Stores * ^ • 

punishment for causing them to be wilfully cut 
CAPTURE, property of ships, how acquired by, • 346 

CAPl'URED GOODS, freight of 

See Freight • * • • 

CAPTURED SHIPS.— See Registry Acts . 236—265 

And title Registry Acts, in Index to Navigation 
Laws. 

CINQUE PORTS, salvage therein.— See Salvage 
CERTIFICATE OF REGISTRY, form of . . 241 

See title Registry Acts in the Index to the Navi¬ 
gation Laws, and Chap. VII. Part 1. Vol. i. 226—329 
CERTIFICATE of the condemnation of prizes . • 256 

of the necessity of employing foreign seamen • 377 

service of foreign seamen . . ib. 

discharge of seamen in the West Indies 439 

CHANCERY COURT, the jurivliction and authority 
which it exercises with regard to any defect in 
the transfers of ships • • 296—317 

CHARTERER OF SHIP, when to** be considered as 
owner, and when he is not . • 

CHARTER-PARTY, nature of 


origin of name . , • 

of the parties to a charter-party 

by whom to be executed . ^ 

form of . • 

usual contents of • • • 

legal ellect of the clause of lien, In a charter-party 

when made by masters, how far it binds the owners 

of the penalties in charter-parties 

w’hen its operation commences • • • 

demurrage where due under charter-parties 

in the case of a chartered ship 

general ship 

general construction charter-parties, cases and decisions 

And see the Chapter on charter-parties gene¬ 
rally, and the cases cited there 
COASTING TRADE, ships employed in, by whom to be 
* navigated . • • • 

general rules of the coasiingtrade 
Hiring of seameu in this tra^ 


ib. 


154 


238, &c. 


170—177 

1 

2 

3 

4 

5—7 

7 

8 
4 

10 

12 

13 

15 

16 

33—54 
J—54 


190 

191 
436 
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239 


256 


CONDEMNATION of prize ships.— Scfi title Registry Acts 
in the Index to the Navigation Laws 
of ships unfit for service 
captured ships 

prizes, certificate thereof to be produced at the 
time of registry 

CONDITION, precedent, construction of 
CONTRACT.— See Agreement, ante • 

CONTRIBUTION.—icc General Average 
CONVOY, policy of appointing 
statutes and regulations 
limitations and exceptions . 
ships not to sail without 

when they may sail without 
what is understood by sailing with convoy • 
not sailing with convoy 
what is to be understood by a convoy 
excuses for leaving • . 

of keeping with convoy 
licences, to sail without 
general rules as to convoy, in cases of policies of 

insurance, freight, &c. . . « 490—496 

COURT OF CHANCERY, its powers, in cases under 

the Registry Acts . . 296—317 

And see title Registry Acts, in Index to Naviga¬ 
tion Laws 

CUSTOMS, officers of, their authority with regard to ships 
in distress.*—Salvage ^ 
their punishment for making false registers.— Sec 
Registry Acts • 

compensation for assisting of ^hips iu distress.— See 
Salvage • • • 


4K5 

486 

487 

486 

487 

488 
ib. 

487 

488 
ib. 

490 


243 


33 

184 


280 


280 


I 



DAMAGES, when they may exceed penalty in charter 
party 

for not fully loading ship, how calculated 
DAY,’definition of, as to demurrage.— See Demurrage 


DEATH OF SEAMEN, etlect on wages • * 447 

DEDOCTIONS from seamen’s wages, for absence . 455 

for leaving ship before discharged • 455—461 

by whom to be made • . • 455 

how applied • . . • ib. 


DEEDS, nature of, parties to, and execution of 
from what time they begin to operate 
DELAY in commencing the voyage • 
unloading the ship .—See Demurrage 
DEMURRAGE, definition of, and when due 
mode of computing • • 

where number of days is expres^d 
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45 

29 


5 

12 

89 

13 
ib. 

14 

ib. 
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Vol. 1. Vol. IL 

DEMURRAGE, in rhartered ships • • 15 

in general ships . *• • • 16 

See likewise title Freight,• 133 

DESERTION OF SEAMEN, . . 452 

forfeiture of wages by desertion, • • 453 


in the coasting trade, . • . 454, &c. 

in West Indies, . * • 438 


impressment into the King’s service is not desertion, ' 445 

DESTROYING a ship, punishment for this offence, 431 

where the principal offenders may be tried, • 432 

of the trial of accessaries, zb* 

DESTINATION of ship, when the change of it is to be made 

known to the freighter, • • 57 

DEVIATION, what and when allowable . 493 

DIAMONDS to be expressed in bill of lading, • 107 

DISCHARGE of ship, See Freight, . • 133 

DISSOLUTION OF CONTRACTS, 

See title Charter Parties, • I 

bills of lading, « 55 

DOCKS, demurrage whilst ship is waiting in, * . 12 

See Demurrage, • 

lien for goods in public docks and government warehouses, 179 

See Freight,* • zb* 

DUNNAGE, Seaworthiness of Ship, • . 82 


EAST INDIA COMPANY, See Index to Navigation Laws, 
and Part I. of their Charter, privileges, and Trade, 
Vol, I. Chap. HI-,** .f 

their charter-parties, • » 

ships employed in ; * 

military expedition • * ♦ 

oath to be taken on the registry of ships owned by 
them .... 226 

See Registry title Axis, Index to Navigation*Laws 
EMBARGO, demurrage in respect of, See Demurrage, 

when it does put an end to contracts for carriage of goods, 
See Construction of Charter-parties 
and Freight, • • • 

effect of embargo on seamen’s wages, . 4 

EMBEZZLEMENT of goods by master, 

See Chap. IV. on Exceptions in Charter-parties, 
by mariners . • • • 

limitation of the responsibility of owners, 
value of ship and freight, . . • 

embezzlement of cargo or stores by mariners, 4 

See Seamen’s Wages 

EQUITY COURT, its jurisdiction, and the limits in which 

it exercises it, in the defective transfers of ship, 298—3 


•329 


450 


41 

133 

105, &c. 
ibm 


461 

ib. 


316 


See Cases and Decisions d>^the Registry Acts, 277—329 
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INDEX 


Vol. I. 

EXCISE, officers of, their authority wii\4 regard to ships in 
distress, iSee Salvage 

P. 

FACTOR cannot pledge a bill of lading, but may indorse or 
assign it ^ • 

FIRE, on ship board, owners not responsible for loss or da¬ 
mage by • . • • 

FISHERY, ships employed in, by whom to be navigated 21C 
bountie*s, &c. • • . 193 

See Fisheries, and Index to Navigation Laws, ib. 
FOREIGN BUILT ships, owned by British subjects, • ^68 

FOREIGNERS not to be interested in British ships, . ^26 

See Registry Acts, passim, and Index to Navigation 
Laws, ante 

FOREIGN SEAMEN, employment of • . 377 

and See Part I. Vol, 1. Chap. 11. • . 72 

proclamation relating to . • * 75 

FORFEITURE, penalties, confiscation, &c., for breaches of 
Navigation Laws and Registry Acts to be applied 
See Chap. VlII. Part 1. Vol. I. , 330—337 

of seamen’s wages, see Seamen’s Wages • * , 452 

FRAUDULENT sale. See Registry Acts, passim^ and In 

dex to Navigation Laws • . « 226 

FREIGHT, definition and nature of 

of the entirety of the contract for freight, 
of the general i^ule of freight, that it is not due unless 
the ship perform the voyage • * • 

of dead freight ^ 

of abandonment for freight • 
cases in which a portion of freight only is due, 
cases, decisions, and general rules 
of freight pro raia itineris^ 

principles upon which the cases of freight pro rata ill 
neris are founded 
of passage money • 

of freight by the custom of trade and the usage of 
particular places • • 

of the parties entitled to freight, 
by whom the action must be brought, 
of the payment of freight 

where the consignee is liable to the payment of freight 
of lien for freight 

cases and decisions on freight • • 

and See Chapter on Freight, passim 


Vol. IT. 
230 


65 

107 


133 

134 

136 

138 

139 
141 

142, &c. 
143 

149 

169 

160 

161 

ib. 

163 

164 
169 
179 

r:>i83 


G. 


GENERAL SHIP, See Charter-party, and Bills of Lading 
agreement for carriage of goods in 


1, 55 
67 




TO MERCHANT SHIPS, SEAMEI^, &c. 463, 

4 

Vol h Vol. II. 

GENERAL SHIP, public notice of destination of 58 

GOD« Acts of God, meaning of this 4erm . « 110 

distinctions and cases • . • 111 

GOODS saved from shipwreck, See Salvage • . 230 

stolen or embezzled from ships ^ • • 107 

when they may be pledged or sold to repair the ship 401, &c. 

lien upon, and detention of for freight, &c. * . 169 

not subject to lien for dead freight • 178* 

See Freight « • • • 133 


H. 

HIRING OF SEAMEN, See Seamen, Agreement, and Ma¬ 
riners* Wages, , • • . 428 

HOSPITAL for merchant seamen. Parliamentary institution 435 
HOLIDAYS, See Demurrage, • . - 29 

HYPOTHECATION of ships, . . 390 

of lien for repairs, &c., no presumed hypothecation 
by the law of England for repairs done at 
home, . . • 391, Ac. 

for repairs, Ac.^by master abroad, • • 397 

his power to hypothecate, • • 398 

of hypothecation, Ac. generally, « 391, Ac. 

form of, See Appendix of Forms. 

nature of, .... 398 

of hypothecation and bonds in the nature of bottomry, 399 
last to be preferred, . • . , 405 

hypothecation does not alter the property, 404 

cannot be made by roaster at home, . 405 

nor for his own debt oPMefault, , • . 404 

by the owners, • . • 401 

of the hypothecation of the ship generally by the 

master, . . *. 397—401 

of the cargo, • . 401—406 

hypothecation of freight by the master, :: 401 

of freight hypothecated for future voyages, * 399 

See Chapter on the power of the master, passim^ 390—417 
See also Bottomry and Respondentia, passtmy 417—427 

I & j. 

JETTISON, See Average, 
general rules of, 

JEWEIjS l tribute to general average, 

INDORSEMENT on certificate of registry, iStic Certificate 

of Registry, and Registry Acts, . 246—268 

form of, • • <5. 

want of, whether to be aided in Courts of Equity, 298-9-317 
within what time to be madg. • 288—29G 





464 

« 


INDEX 


Vol. I. Vol. 11. 

INDORSEMENT 

of bill of lading, See Bill of Ladcng, . 55—76 

INSURANCE void, if ships sail without convoy, See 

Convoy, • • • 494 

of a ship by one part-owner for others, See Part- 

owners, • . • 368 

INTERPLEADER, biHof . . . 109 

IRISH SHIPS, registering tljereof.— See Registry Acts 236—268 
JUSTICES OF THE PEACE.—Salvage General, 

Salvage in Cinque Ports, Wreck, and Marine 
Stores* ..... 230—263 

their authority to commit persons for crimes com¬ 
mitted at sea • • . . 433 



LADING .—See Bill of Lading 
LASCARS, employment of as sailors. 
LEAK, in ships.—Seaworthiness 
LICENCE for voyage 

when not obligatory 
to sail without convoy 
LICENSING SYSTEM 


. 55—76 

. 377 

. 82 
. 490 

' 492—495 
i5. 

168—178 


See Index to Navigation Laws 
LICENCE in West Indies ..... 

of pilots.— See^ Pilots • • • • 

LIEN on ships does not exist for repairs^ &c. at home by 

the law of England . • • 390 

cases and decisions . ^ . 

in the nature of hypothecation by master for repairs 
abroad . * • . 

but it does not belong to him for the expense of 
such repairs, or for his own wages 
for seamen’s wages 
on goods for freight 

not for dead freight, or breaches of contract 
for salvage.— See Salvage, passim 
by a respondentia bond.— See Bottomry and Re 
spoudentia • . 

for carriage .... 

tSee Bill of Lading 

part-owners have no specific lien on the shares of 
each other • 

LIGHTERS, delivery by . • . 

And See delivery of goods generally 
LIMITATION OF ACTIONS for seamen’s wages 
LIMITATION OF RESPONSIBILITY, 
of ship owners and masters * 

jS'ee'RCgistry Acts 
LOSS of certificate of registry 


440 

473 

■397 

25 . 

398 

462 

2*5. 



169 


177—183 


230 

417 

98—104 


55—76 

359 

103 


96—104 

467 

105—117 


255—329 
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LOSS, oath in respect of . . ^55—329 

of the mode of registering ships de novo^ after loss 

of registry . . , 36$ 


voi n. 


M. 


Majority of part-owners, their authority.^nS'ee Part- 

Owners . . . . . ^ 360 

MALTA, registry of prize ships there.— See Registry Acts 239 
privileges of prize ships registered at Malta • 

MARINE STORES saved from wrecks, &c. jSee Salvage. 
MASTER of a British ship, who may be, • 72 

of his qualification, • • 376 

when changed, his name to be indorsed on. the ship’s 

registry, . . 263 

when to produce certificate of registry, See Regis¬ 
try Acts, • . 257 

of master’s maliciously withholding the ship’s certifi¬ 
cate of registry from owners, • 261 

mode of proceeding against master for withholding 

it, ' • . 262 

observations and cases, • id* 

of ship, his duty with regard to anchors, Ac. found, 

Sec Salvage, 

as to his sailing and keeping with convoy, 448 

of obtaining sailing instructions, • , <6. 

of exceptions to tlie usual qu^flification of master and 

mariners, . . • 377 

of the authority of tK& master, regards the em¬ 
ployment of the ship, . • 378 

not answerable for faults of pilot, when pilot taken 

on board, . • • 481 

his authority as to repairs and necessariJfs, . 382 

limitation of the owner’s responEibility for the mas¬ 
ter’s contracts, • . * 385 

may borrow money abroad, » *6. 

of the authority of the master to sell ship and cargo, 406 
may hypothecate ship, freight, and cargo, . 402 

government and correction of seamen, See Pass¬ 
engers, • 

deducting penalties from seamen’s wages, . 455 

has no lien for the repairs of ship, . • 462 

answerable to the persons with whom he contracts, 
auswerable to the owners, 
action for wages, • • 

cannot arrest ship in Admiralty Court, 
of ship, punishment of, for destroying ship, 
not resisting pirates, 
running away with ship, . 

not assisting ships in distress,Salvage, 

VOL. 11. » 2 H 


376—389 
462 
ibm 
431 
; 434 

ib. 


230 


230 


129 


230 
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Vol. I. Vol. II. 

MASTER 

maliciously withholding certificate of registry, 260 

not paying over deductions from seamen’s wages, 455 

not making the legal contract with seamen for wages, 437 
abandoning seamen abroad, • • 436 

seducing, or hiring seamen who hare deserted from 
other ships in ibe West Indies, • 43S 

of his hiring seamen at more than double wages in the 

West Indies, « • 439 

sailing without convoy, • 487 

deserting convoy, • • <5. 

And see Chapter II. ^^art fl. 376™~'389 

£lee likewise Chapter III- passim • 390—417 

MAYORS, &c. their authority with regard to ships in dis¬ 
tress, See Salvage, passim^ . 230 

MEDITERRANEAN PASSES, when to be delivered up, 

See Registry Acts, • 245 

MORTGAGE of ships, See Owners, • 350 

And see Registry Acts, . . 296—316 

MORTGAGEE of ship, when entitled to freight, 299 

when liable for repairs, See Owners, 350—417 

of the general relation between mortgagor and mort¬ 
gagee, . . * 25. 


N. 


NAVAL OFFICERS, their duty with regard to ships in 
distress, See Salvage, passim, ^ 

NAME OF SHIP not to be changed, See Registry Acts, 
to be painted on ships, « • 

penalty for obliterating, it, &c. 

NEGROES, employment of, as sailors in America, 
NEWFOUNDLAND, r^istry of ships there, 
of the fishery, 
what ships may be employed in the fishery, 

And see Index to Navigation Laws. 

NOTICE of transfer of property in British ships, when to 
be given, »See Registry Acts, . 236 

want of, and its efiects upon titles of ships, 277 

by owners, to limit or discharge their liability, 


254 
id. 
ih. 
377 
243 
199—204 
ib. 


-265 

-316 


230 


105—110 


o. 

OATH to be taken on registering of ships, See Registry 

Acts, passim, . . 236—265 

See Index to Navigation Laws. 

OFFICERS OF RJEVENUE, their duty and authority in 
regard to ships in distress, Sec Chanter on 8al- 
vage, pass:m, . . 
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OWNERS AND PART-OWNERS' OF SHIPS, See like- 

wise Part-Owners, . • 357 

who may be owners of British ships, . 239 

of the ownership of foreign ships by British sub- 
* jects, . . 268—^276 

of property in ships, and how acquired, I 339 

inodes of title and transfer, • , 340 

transfer of ships to be in writing, . 339 

possession expedient, though not actually required 

by law, • . • 340 

how the whole or part purchaser should complete 

his purchase by an actual possession, . 344 

of property in ships taken as prize, • l5. 

of property in ships acquired by a purchase from pi¬ 
rates, . . 345 

of property in ships sold under sentence of cou- 

demoation in the Admiralty Courts, • 346 

of the title to ships by mortgage, and the rights and 

liabilities of the mortgagee, • 350 

how far an owner continues liable when he charters 

his vessel to anotherf • • 354 

part-owners net joint tenants, but tenants in com¬ 
mon, . • 357 

part-owners have no specific lien on the ship for ad¬ 
vances made by them for the use of the ship, or for 
balances due to them from other part-owners on 
account of the ship, . . 359 

of the employment of the ahip when part-owndrs 

disagree, . • 360 

part-owner subject to-^n action of trover, or tres¬ 
pass, if he destroy the ship, * 362 

the Court of Admiralty has an authority to arrest a 
ship upon the application of a part-owper, until 
security be given by the other part-owners, but 
not to direct a sale of the ship, • 364 

the Court of Admiralty cannot interfere wherc^the 

shares of the part-owners are not ascertained, 365 

concurrent jurisdiction of the Court of Chancery, ib* 

part-owners may at all times alienate their interest, 366 
must have their names inserted in ship’s 


registry, • /5. 

one part-owner may bind another for things neces¬ 
sary to the ship, . • 367 

one part-owner cannot bind another for things not 

necessary for the ship, • - 368 

part-owners should join in actions relating to the 

ship and its concerns, • 370 

of actions brought by or against part-owners, • 371 

of the duties of owners under charter-parties, • 


And see Chapter on Charter Parties, passim^ 
of the duties of owners uuder bills of lading, 
See Bills of Lading, passim* 

2 


Vol. lU 


6 

1—54 

65—76 
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INDEX 


OWNERS AND PART-OWNERS OF SHIPS, 

of the owner’s covenants in charter-parties, 
of the sea-worthiness of the ship—of the loadings 
the voyage—the delivery, • 

of tlie exceptions in the charter-party, and limitation 
of the owner’s lability, ^ 

of the owner^s remedy for freight—his lien—his ac^ 
tion, &c. 

See Chapter on Freight, passim^ 
in respect to general average, See Chapter on General 
Average, passim^ 

itV respect to salvage, See Chapter on Salvage, pas<> 

when the owner continues in the possession of the 
ship, notwithstanding the charter-party, 
when he is not deemed to be in possession after the 
charter-party, . . 

how far the master can bind the owner • 
in what cases, and for what things, • 

when he cannot bind him, • 7 

of bottomry and respondentia, 7 7 


VoL I. Vol. It 


77—104 

ib. 

105—1^1 

133—183 

ib, 

184—201 

230—263 

170—176 


zb. 

378—389 

ib. 

ib. 

417—429 



PAPERS, ship’s, • \ 

PART-OWNERS QF A SHIP, See Owners and Part- 

Owners, and Part 11. Chap. I. Vol. I. 337 

of the right, privileges, and disabilities of part- 

owners, • ^ 358—373 

of the limitation of their liability by statute, 
general protection afforded them, 

PASSENGER taking charge, of a ship in distress entitled to 
remuneration, See Salvage, • » 

his goods contribute to general average, 

See General Average. 

laws relating to passengers, their conveyance, &c* 
of the authority the captain of a ship may exercise 
over them, • • 

cases and decisions, . 

PENALTIES, See Convoy, Pilots, Salvage, Certificate of 
Registry, Master, Charter-party, ScCi 
See likewise Passengers, « 

And Demurrage, 

PERILS OF THE SEA, meaning of, 

what are not sea perils, • * « 

cases and decisions, ; ; 

PERJURY, See Registry Acts, * . 342, &c. 


PILOTS, institution of, • . , 470 

description of, . , 471 

when masters of ships must take them, * 470 

pilotage cousolidatioa acts, * 471 



109 

110 

233 

190 

122—130 

130—132 

ib. 


122—130 
12 
111 
112, &c. 
112—117 



471 

47 ^ 

ib. 

473 
Of. 
ib. 

474 
ib. 

ib. 

475 

476 

477 

478 

479 
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Wlots, 

when masters may pilot their-own strips, • 
rates of pilotage, 

of the pilotage of ships generally, « 

penalty for hot takihg licensed pilots, 
qualifications of, before and after obtaining licence, 
exceptions to taking pilots, • • 

When ships are in distress, . . • 

particular exemptions, 

coasters, and ships not exceeding the burthen of sixty 
tons . * 

of the limitation of the master’s responsibility when a 
pilot is on board, • 

boatmen to be licensed by warden of Cinquo Ports, 
rules and regulations, ^ 

when pilot cannot sue for his hire, 

111 contraband or unlawful trade, 
when the pilot is on board, in what cases the owner 
and master are discharged from injury and losses, 

&c. . . . 481—484 

construction of Liverpool pilot act, • 483 

iS'ee Coverants in Cliarter-parties, 

See likewise the Pilotage Acts in Appendix, Part II» 

Vol. IL . • • • 

See also cases and decisions in the Chapter on Pilots, 
passim^ * . 470—484 

Pirates, Sce Perils of the Sea, * 

of property in ships acquired by purchase ffom pi¬ 
rates, • • 345—347 

African States, howw^r considered piratical, 345 

PLANTATIONS AND COLONIK^, 

See Index to Navigation Laws, and Chap. IL Part I. 

Vol. I. * 20—84 

ships employed in trading to, » • 262—265 

See Registry Acts. 

Sec Chap, IL Part I. Vol. L passim^ » 92—84 

PLATE, nature and value of, to be expressed in bill of 
lading, . • 

See Exceptions in Charter-party, 
contributes to general average, • 

See General Average. 

PLEA in abatement by part-owners, • 

See Actions brought by part-owners I 
POLICY OF INSURANCE, 

void if ship sails without convoy, See Convoy, 
PORT-CHARGES, See Master. 

POSSESSION, 

when necessary on sale or mortgage of ships, 

PRIMAGE, meaning of, See Chap. V. Part HI. Vol. IT 
PRINCES, restraint of, what, Charter-parties, 
cases of embargo and restraint, • 

PRIZE, See Capture and Registrar Acts, pn^m/t, 226 
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m 

Vol. II. 


85 

324 

111—116 


. 

107 

. 

103—110 

• 

197 

370 

370—375 


485—496 


340, &C. 
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1-51 

118—121 
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^PRIZE SHIPS, registry thereof, See Registry Acts, 266 

their priTileges when sold under decree of the Court 
of Admiralty, • • • tb* 

form and mode of title to, « ; * ibm 

condemned in Guernsey, Jersey, or Man, where to be 
registered, e • • • 257 

production of a certificate of condemnation at the time 
of registry, . • • 266 

sold in the colonies, oath of the price to be subjoined 
to the ceVtificate of registry, • . 263 

See Registry Acts, passim^ , • 226 

PROCLAMATION for the employment of foreign seamen 75 
PROHlBitlON to CKmrt of Admiralty 

See Owners and Part-Owners • 363—367 

in suits for wages, when prohibition granted, See Juris¬ 
diction of the Admiralty Court, • 463—460 

when not, 

at what time a prohibition must be applied for, . 465 

PROPERTY in ship, divested by seizure for a forfeiture, 83 
how proved, See Registry Acts, • 321—328 


Q. 

QUALIFICATIONS of master and mariners, &c. 376 

in British ships, 377 

in Eastlndia ships, 

See East Indi^ Registry Acts, • • 95 

QUARANTINE.—of papers relative thereto, 




RATS, damage to cargo, See jCare of Cargo and Stowage 
of Goods, • ( • • 

RECAPTURE—salvage thereon, iSceSalvage, • 

when the ship is forth as a vessel of war, 
payment of freight thereon, • 

what ships may be registered upon recapture, See 


Registry Acts, . • • 239 

REGISTRY' ACTS . • . 226—230 

And see ante^ Index to Navigation Laws 
REPAIRS OF SHIP, See Lien, . . 391—397 

if part-owners cannot agree, • 360, 6cc. 

lien of one part-owner on the share of another for, 359 
repairs ordered by master, how a charge upon the 

owners, • • 383 

if made abroad, • • • 385 


repairs made must be proved to be necessary repairs, 386 
when a subject of general average, and wheo not—cases # 

and distinctions, • • 

registered owners when liable for^ and when net^ See 
Owners and Part-Owners • 330—356 


84 

252—261 

ih. 

ib. 


191—194 
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REPAIRS OF SHIP, 

repairs done abroad beyond a certain snvi, the prlvi* 
leges of a British ship lost thereby, • S38 

amount to be certified on return of ship, * ibm 

RESPONDENTIA —See Bottomry, •. 417^—41® 

definition, nature of, cases and distinctions, 

RESTRAINT OF PRINCES, ^hat such as to excdse, 118—1®0 
See Charter-parties, . • 1—^4 

RP^VENUE OFFICERS, their authority .and duty with re- 

spect to ships in distress, See Salvage, • , 230 

ROBBERY, master and owners when answerable for, 

restraints and limitations, « • • 

owners not answerable for, beyond the value of ship 
and freight, • • . • 


105 

107 

105—112 


SAILING INSTRUCTIONS 

to be obtained by master bailing with convoy, 488 

SALE of ships, See Registry Acts, • • 246 

in the port to which ship belongs, • * 248 

when absent firom her port, . • 240 

certificate to be accurately recited in bill of sale, sA 

of sale of ships when owners are in foreign countries, ib» 
See likewise Registry Acts, . 250—253 

at sea, • tb» 

for salvage, See Salvage, • 
delivery of possession, when necessary, See Owners 
and Part-owners, . . 340—344 

notice of sale to be ^en, See p.egistry Acts,- 246—253 
effect of the want of such notice, • zb. 

of sale of ship by master, • • 406—417 

of cargo by master, his authority, , • s5. 

See Hy pothecation—Lien—Masten^ 300—417 

sale for salvage, See Salvage, 

part-owners, their authority to sell, . 362, &c« 

SALVAGE, nature and definition of, 

in the Admiralty and common law Courts, 
jurisdiction, &c* practice in this respect in the Adini<* 
ralty Courts, 

ancient statutes and rules concerning, 
crew cannot claim, 

passengers may in some cases, • • 

of the proceedings in the Admiralty Courts in cases 
of salvage, • • 

of the persons bound to contribute to it, 
estimation of, • • • 

rates of, * • 

actions for, • , • • 

must not be confounded with acts of pilotage, 
equitable rules of compating in the Admiralty Courts, 


i5. 

406—417 
300—417 
362, &c« 


230 


230 

lA* 

233 

232, 233 
«A 

233 

234 

tA 

235 
230—250 

sA 

tA' 

235 

sA 



INDEX 
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SALVAGE, 

of salvage lo case of^ wreck, by slatute, ; 

adjustment of, by justices, &c. • i 

duty of sheriffs, excise officers, &c, • 

settleineat of, in what cases, . « 

ildjustment of by umpire chosen by justices, 
money fo be bor/owed for, • ■ • 

various rules and regulations in respect of, • 
sale of goods for, • • 

ship &ud cargo for, • • . 

statutes ancient and modern relating thereto, • 
adjusting salvage in cases of wreck, 
regulation of, in the Cinque Ports, in matters of saKi 
rage, • • • • 

in capture and re-capture, . • 

various cases, decisions, and rules established in the 
Admiralty Coarts, • • 

of salvage, ^here the re-capture is joint, 

on rescue, . • • 

on re-capture by a tnilitary force, • 

military re-capture generally, 

See ihe Statutes cited and commented ^pon in Qic 
Chapter on Salvage^ Part IIL Chap. IXm 
And see them in the Appendix^ and in Part IIL 
6EAI^ not necessary to contract for wages between master 
and mariners • • • . 

SEAMEN, See Wages .... 
foreign seamen^ employment of, , 

who,are deemed British seamen ' • 

• Agreement fbr the service of seamen 

form of . 1 , . 

must be in writing • . • 

requires no seal • • • 

hiring of, for foreign w;>yage3 • 

in the coasting tAde 
West Indies • ^ 

duty to masters * • 

offences of seamen against the owners, the master, ship, 


Vol. I. Vol. IL 

237 

237—249 

ib. 

ib. 

ib. 

ib. 

ib. 

ib. 

ib. 

ib. 

ib. 


249- 
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252 


252—259 

260—262 

262 

263 

ib. 

230—263 

387—439 


437 
. ib. 
. 377 
. 72 

. 437 
• ib. 
. ib. 
. ib. 

. ib. &c«' 
. 438 
438—441 
. 429 


cargo, &c. 

desertion of, in West India trade 
absence by • • 

refusal to proceed on voyage 
lists of seamen in the West India trade 
correction of by master • 

rewards of seamen • 

sickness of seamen • • 

Parliamentary and eleemosynary institution for • 
provision for, if cast away in*foreiga parts • 

SEA-WORTHINESS, definition of, 

master and owners answerable for the want of • 

numerous cases and decisions upon theqrestioii of what 

is meant by sea^wortbiuess « < 


429—436 
. 439 
. 429 
. ib. 
438, &c. 

. 429 
435, 436 
. ib. 


ib. 

ib. 


82 
ib. &c. 

82—86 
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SENTENCE of condemnation of ships 

See Registry Acts, and Owners and Part-Owners 346, 
SHARES of ship, .lien on for repairs, &c. • • 369 

part-owners no specific lien for repairs • 360 

SHERIFF, hU duty and authority as to presenratioa of ships 
in distress • • • 

See Salrage Acts, and Appendix, Part III. 

SHIP, may be arrested for seaman’s wages In Admiralty Courts 462 
hypothecated for repairs abroad . • 397 

not so chaigeable for repairs at home • 398, &c. 

admeasurement of ship for r^istry • • 244 

destroying of • • • •431 

chartering of, See Chapter on Charter-parties, poiiim 
when the possession passes out of the owner 
when it does not • • 

property of, how proved, see Registry Acts 321 
divested by seizure for a forfeiture 
SHIPS, See Registry Acts, Certificate, Owners and Part 
Owners, Sale, Mortgage, Master, &c. 

SHIP’S ARTICLES, See Seamen’s Wages « 

SHIP-OWNER, Ses Owner and Part-owner 
SHIP’S PAPERS, 

SHIPWRECK, See Wreck, and Salvage 

eflect of .as to wages. See Wages • « 448 

SHIPWRIGHT has, generally, no lien for repairs • 391 

custom in the river Thames . • ; 396 

SICKNESS of seamen • « • • * • 436 

SLAVES, employment of as saijors, in America • . 377 

SLAVE TRADE, Acts and ^Treaties fpr abolishing, iS'ca Index 

to Navigation Laws , • 107-^126 

STATUTES, printed in the Appendix 
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NAVIGATION LAWS ^ND XECISTRY 4.CTS* 

12 Car. II. c. 18. 

12 Car. IL c. 7. • 

7 & 8 Will. III. c. 22, 

26 Geo. III. c. 60. . • 

27 Geo. HI. c. 19. • • 

34 Gto. HI. c. 68. p 

HERCUANT 61IIFS AND SEAMEN. 

52 Geo. III. Cm 39. . • 

53 Geo. III. c. 140. ... 

2 Geo. II. c* 63. • ■ 

31 Geo. HI. c. 39. . . 

37 Geo. III. c. 73, 

69 Geo. III. c. 68. • • 


MARITIME CONTRACTS. 


43 Geo. HI. Cm 56. 
12 Anne, 5. 2. c. 18. 
48 Geo. 111. c. 130, 
voi,. n. 
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STATUTES, MAUITIME CONTKACT8. 

( 26 Gw* II« c* 10* • • • ^ 

49 Geo. III. c. 122. ... 

STIPULATION in Court of Admiralty for jafe return of 

ship when part-owners disagree . • 361 

form thereof, See Appendix and FonnS) 

STOWAGE of goods . . • • 

STOPPAGE IN TRANSifUy nature of, 

origin of « • • . « 

to be exercised only on insolvency of consignee, and 
adversely to him 

in what cases, and by what parties, it may be exercised 
vendee must be insolvent 

semble^ actual insolvency not necessary * 

as between principal and factor • • 

what is to be considered the transUm of the goods 
cases and decisions 

continues so long as any thing remains to be doue 
between buyer and seller « 
cases and decisions • • • 

what defeats the right of stoppage in trmsitu , • 
cases and decisions • • • 

See Chapter generally • • • 

STORES, providing of, by master • • • 


T. . 

TENDER of salvage . 4 • 

TONNAGE, method of ascertaining it on a ship*s registry 244 
TRANSFER of British ships, Ships and Registry Acts 246—253 
See Stoppage tn Transitu 

when it ends, and when^ continues 
TRANSSHIPMENT, Ace Freight 

TRUSTS, transfer of British ships in trust not allowed, See 

Registry Acts • • • 296, &c* 
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UNDERWRITERS, See Convoy . . . 4S6 

ViCE-ADMIRALTY, of its power to sell ship on application 

of master .... 410 

sentence not conclusive . • • • 411 

w. 

WAGES OF SEAMEN, statutes r^ulating them • 437 

contract for • • • • ibm 
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WAGES OF SEAMEN, 

contract for to be in writing • • . 

need not be sealed • 
in the coasting trade • « « 

to be in writing • « ^ 

no stamp • • • • 

in the West Indies • • « 

masters seducing seamen in the West Indies • 

of certificate, double wages, • \ 

licence of the governor to pay more than double monthly 
wages in the West Indies • , • 

seamen cannot recover beyond the wages stipulated in 
the articles, on any collateral promise to pay more 
when a ship is in distress I . • 

seaman owes his entire services to the owner • 

wages take precedency of bottomry bonds 
precede all other claims . , 

subsistence, in some cases, a part of wages • 

of the earning of wages * • « 

if vessel be lost seamen lose their wages • • 

freight must bp earned to entitle seamen to wages 
impressed sailor, to what wages entitled 
impressment no breach of articles 
wages, generally, not due till completion of the voyage 
case of a seaman dying on the voyage . , 

of the claim for wages where the voyage is divided into 
parts • • • * o • 

not due till ship’s return in*geaeral * • 

in the coasting trade^ See aiUe 

though owners detainIhe ship, ^he seamen entitled to 
wages . . • • 

of seamen detained by an embargo • 

in the case of capture and re-capture ^ ^ 

of the wages of foreign seamen 
of the forfeiture of wages, cases and decisions 
deductions from for absence • « * 

for leaving ship before discharged 
by whom to be made • • 

how deductions are to be applied 
master may wave forfeiture of wages • 

deduction for embezzlement • 

how seamen may recover their wages • 
recovery of in the Court of Admiralty • 
seaman may sue there, and arrest the ship 
master cannot sue there 
upon what contract • 
upon what not * • • 

Court of Admiralty extends to foreign seamen 
at what time a prohibition must be applied for 
form of proceeding in the Admiralty • 
cases and decisions . • 

when Common Law Courts will prohibit 
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f WAGES OF SEAMEN, 

limitation of suits • » t • 46! 

of action for vages in the Courts of Common Law , 46) 

limitation of actions • ih 

of producing the rrticles . ib 

WARRANTY to sail with convoy * 485—40i 

meaning of convoy , • it 

what is a sailing with convoy • it 

what is not • . . td 

owners answerable for breach of • i5 

WEST INDIES, hiring of seamen In, SeeVing\ 438—44( 

desertion of seamen in, See Wages • ib 

certificate of discharge of seamen in, See Wages • •(/ 

licence to give seamen more than double monthly wages ib 

See Colonies and Plantations • • 22— 

'WHARF, Delivery of Goods by Master , 

WRECK, Salvage . « . . 

penalty on revenue officers for abusing their trust in 

rmsm to • • • • 

where offenders may be tried • 

clerks of the peace to protecnte for certain ofihnces 
relating thereto • , • 

penalty for neglecting to prosecute • • 

charges of prosecutions how to be defrayed 
goods saved therefrom to pay customs 
salvage to be paid In respMt of 
adjusted by Jiistices, &c. • 

who are to give notice of their meeting 
Uathorlty and duty of sheriffs i^n respect pf , 

mayors,* Ac. of corporations and port towns 
justices of the peace • • • 

warden of the C^que Ports , 

coroners *4 , 

coilectprs of the customs • 
commissioners of the land<tax 
revenue officers 

constables and oihtf peace-officers 
masters of ships in distress • 
naval officers • • • 

indemnity of persons acting in the preservation of 
who may give directions fpr self-preservation 
lien thereon for salvage , « 

sale thereof for salvage • • 
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